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as federal or state tax advice, opinion, or pasitiod is not intended or written to be used, angl nw be used, for
the purpose of (i) avoiding tax-related penaltieslar the internal revenue Code or (ii) promotingskating or

recommending to another party any tax-related mageédressed herein, nor (iii) constituting guidaoe any tax
or criminal matter. Cases listed are for educaligrurposes and have not been checked to seg/ihdhe been
overturned on appeal. Do not rely upon these aasisor unless they have been Shepardized.

l. BACKGROUND

Attorneys and other professionals deal regularfjnwgovernmental entities and often
perform filings to governmental entities containpriyate client information. Clients typically
believe, often from socialization and exposure t8.l&ntertainment media that the attorney-client
privilege applies automatically through attorneyfadentiality and more so through the attorney-
client relationship. This culturally pervasive idedalse as to the strength and universality ef th
privilege, and the privilege can be easily logt.can be lost by many acts, ranging from
inadvertent disclosure to a required filing of imf@tion to a government agency. This outline
explores privilege generally and leads to the tgiteposition in the hope of a greater realization
by attorneys and their potential clients that §jlapplications before units of government may
result in such a waiver of privilege that in sorases the attorney may be called upon to testify
against the client. Given the magnitude of thishtem, and depending upon the matter,
members of the public may sometimes want to congideceed pro-se in instances in which any
problematic facts would otherwise need to be destdato an assisting practitioner.
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II.  THE PRIVILEGES GENERALLY

The two main privileges are the attorney-clieninfaentiality) privilege and the attorney work-
product privilege. The attorney-client (confidehityg privilege protects what the content that tient
confidentially communicated to the attorney to abtegal advice or assistance. The attorney work-
product privilege “work- product” doctrine providpsotection from discovery of materials prepared in
anticipation of litigation.

In fictional media both of these privileges aretpayed as expansive and inviolate, but nothing
could be farther from the truth. The privilegesdnheen traditionally narrowly applied and subject
multiple grounds of restriction. Itunited States v. Plach®13 F.2d 1375, 1379 (9th Cir. 1990), this
opinion reminded that “the attorney-client privéag strictly construed.” citingVeil v.
Investment/Indicators, Research Management, 6% F.2d 18, 24 (9th Cir. 1981). In a recentgas
Republic of Ecuador v. Mack@andRepublic of Ecuador v. KelgdNos. 12-15572, 12-15848, 2014 WL
341060 (9th Cir. Jan. 31, 2014)), the scope of wandduct protection for expert materials was
established as very narrow, extending to drafeexqeports & communications between experts and
attorneys. One of the most eloquent and succtatements: “It must not be forgotten that the
attorney-client privilege, like all evidentiary piteges, stands in derogation of the search fdahtso
essential to the effective operation of any systéjustice: therefore, the privilege must be nadgow
construed.” appeared @alvin Klein Trademark Trust v. Wachné98 F.R.D. 53, 55 (S.D.N.Y. 2000).

Remember also that in general, privilege is anentidry rule to prevent compelled discovery in
some judicial proceeding of certain confidentiattees (either attorney-client privilege information
attorney work-product information relating to anl and lawyer relationship). Rules of privilegerda
apply where there is no judicially forced disclasutn short, it may be more akin to a “rule ofdarice”
and in fact the rules of evidence and procedure kawlved around these privilege ideas.

In addition, privilege in federal forums is diffetethan privilege in state forums. In the federal
courts, the attorney-client privilege is a questdmederal common law. See Fed. R. Evid. 501 @o b
discussed belowlarke v. Am. Commerce Nat'l Bar#&74 F.2d 127, 129 (9th Cir. 1992). In a state
forum, the privilege is governed by a myriad ofehént rules associated with particular state lamt)
further confusion from choice of forum rule apptioa and the assumptions that may have been made in
contract formation.

On the federal side, much of the central outlingusdiance for establishment of privilege is found
in Federal Rule of Civil Procedure 26 (“Rule 26”gderal Rules of Criminal Procedure 15 (“Rule 15”)
& 26.2 (“Rule 26.2") and evidence codes 501 & 5@#tailed guidance is obtained from the federal
case holdings especially at the circuit level, witler details being derived from federal trial dou
pronouncements. Once a privilege is identifieb@ng properly established, the application of the
doctrine of waiver may be applied to test whetltioas of either the clients, attorneys or coudsen
created a waiver of the privilege, and to what mixtee waiver will cause privilege to be lost.

Much of the authority for the general theory ofuieige, including state law versions of privilege
are found in federal rules of evidence section 501:

Rule 501. Privileges in General
The common law-- as interpreted by the United States Court&lrt bf reason and exp erience--
governs a claim of privilege unless any of thedfeihg provides otherwise: the United States



Constitution; a federal statute; or rules presdribg the Supreme Court. But in a civil case, skate
governs privilege regarding a claim or defensenfbich state law supplies the rule of decision.

lIl. ATTORNEY CLIENT CONFIDENTIALITY PRIVILEGE GENER  ALLY

The privilege protects what the (a) client confidaly communicated (b) to an attorney (c) to
obtain legal advice or assistance. The aboverstatie one of dozens of different ways of statirgy th
privilege, is broken up into three main points. Tékire of any one point can increase the chantes
finding of “no privilege”. That’s not to say thabme court may not carve out an exception on ang &fid
the question, but a strong showing in each of thesas (a), (b), & (c) will generally fortify ansastion
of the privilege.

The emphasis of the element of subsection (ayelsathat it is supposed to be a finding of
confidential information obtained from the clierdther than a two-way confidential communication
about a topic generally. The source of the infaioma its relatedness to the client’s dilemma,yqre of
information is usually not pertinent nor relevantthe application of the attorney-client privilege.
However, a two-way conversation which was initidbgda confidential communication to the attorney is
normally afforded a “derivative privilege protectid especially where it further and suggests
confidential communication to the attorney.

The element of subsection (b) emphasizes thatamentinication must be to the attorney.
Communication that occurs through others, or whie@ecommunication is made not directly to an
attorney in private (confidential surroundings) them of privilege can be lost.

The last element of subsection (c) can cause dhe ifreatest potential for loss of privilege,
namely, when the communication is made in prepardtir some governmental filing. As a practical
matter, if an attorney is consulted in privateddwice, and if the attorney takes no further acbion
otherwise identifies himself or associates hemselh the act of governmental filing, the privilegs
likely never be discovered, and if discovered iikitly have that communication held to be privikgge

In the Ninth Circuit’s decision iunited States v. Gonzaleg69 F.3d 974 (9th Cir. 2012) it was
held that -- even assuming a valid joint defenseemgent exists, one joint defendant’s claim of ifege
must yield to another joint defendant’s “ineffgetiassistance of counsel” claim and its associated
waiver of attorney-client privilege. This was tresen where the “ineffective assistance of counsel’
claim was raised in a 2555 habeas petition.

In United States v. Flore$28 F.2d 521, 526 (9th Cir. 1980). Contempt fotordailure to
answer questions which would have allowed the judgéetermine the privilege: (1) “Was the
information given by a client?”, (2) “Did Floresvgiyou the information?”, (3) “Was the information
obtained from another source?”, & (4) “Was the odwmurce a client?”. (In addition, the identityaof
client is not privileged informationih re Michaelson511 F.2d 882, 887-89 (9th Cir.), cert. denied, 42
U.S. 978, 95 S.Ct. 1979, 44 L.Ed.2d 469 (1975).

V.  Work-product PRIVILEGE GENERALLY

This privilege is for protecting documents & vasowther tangible things . . .which are prepared



in anticipation of litigation, trial or controversyin addition to a close determination on whatstdotes
“anticipation” in terms of a likelihood of litigatin, trial or controversy, courts also make a dgitom
between factual work as lesser protected fachdi@tmation relating to litigation, trial or contrexsy,

and opinion work-product that pertains may consfist thought process such as an attorney's mental
impressions, conclusions, opinions, theories, ettons, and computations regarding the process of
carrying out a litigation, trial or controversy.

The primary policy behind the work-product privielg the desire to preserve the effective
assistance of attorneys & ancillary persons empldgénelp in preparing for a litigation, trial or
controversy. It is believed that by maintaining gr&vacy of communications between client, attorney
and others employed in the preparation processespecially privacy in the development of legal
theories, opinions, evaluations & strategies, dif#ctive legal assistance will be enhanced upoiaiwh
our adversarial system of justice depends. Buttiets realize that to achieve fairness in the ahdjon
of litigation, the parties must be allowed to obtinowledge of the relevant facts through a liberal
interpretation of the rules of discovery. In ortielaccommodate these often divergent and confijctin
policy considerations, the courts will give abselot almost absolute protection to work-productahhi
encompasses the mental impressions, conclusiomspng, and legal theories concerning the litigatio
while more liberally allowing discovery of other vkeproduct on a showing of substantial need and
undue hardship.

Much of the “official” guidance, treatment and medhof claiming work-product privilege is
derived from FRCP Rule 26, and puts the issue styubefore a judge:

(b)(5) Claiming Privilege or Protecting Trial-Prepion M aterials.

(A) Information Withheld. When a party withholddanmation otherwise discoverable by
claiming that the information is privileged or sedtjto protection as trial-preparation material,
the party must:

(i) expressly make the claim; and

(i) describe the nature of the documents, comnatiimios, or tangible things not produced
or disclosed—and do so in a manner that, withougaieng information itself privileged or
protected, will enable other parties to assessldima.

(c) Protective Orders.

(1) In General. A party or any person from whontdigery is sought may move for a protective
order in the court where the action is pending—soamalternative on matters relatingto a
deposition, in the court for the district where t#p osition will be taken. The motion must
include a certification that the movant has in géath conferred or attempted to confer with
other affected parties in an effort to resolvedispute without court action. The court may, for
good cause, issue an order to protect a party rsopdrom annoyance, embarrassment,
oppression, or undue burden or expense, includiegoo more of the following....

How close does the threat of litigation have tarberder to be “trial preparation?” Some courts
have held that even investigative facts compilethéie ready for a future even that might be a Hasis
a claim can be sufficient. Creation of a record #gyeells out the possibilities for litigation angrskled
generously through the documents could help embddlich a possibility.
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V. CORPORATE V. INDIVIDUAL

Corporate v. Individual needs some exploratoryodtiction since corporate entities generally
have less privilege protection than individuals] an investigative action done with respect to a
corporate entity may discover evidence that caidhgsegue into individual liability. The existenaad
use of corporate entities and their presumed sBppeason status can provide some shielding effect
where the corporate entity is where most actitaiyes place. However, corporate entities do ne¢ ha
the benefit of the 5th amendment’s privilege adas@df-incrimination during government investigatio
stage of proceedings. The tenuous attorney-gliemtiege and work-product privilege are all that a
company has to try to protect itself from probingside forces.

Where the 5th amendment privilege would have pexviah understandable and accepted blanket
prohibition on cooperation with the government ragathe corporate entity’s own self-interest, them
narrower attorney-client privilege and work-prodpcivilege provide the only somewhat accepted
legitimization for blocking government intrusiokkven so, government expects corporate entities to
cooperate with government investigators, remediateerrors, apologize for any shortcomings and
cheerfully remit any fines and penalties leviedregait.

Corporate investigation can easily lead to indieictulpability and criminal charges. Corporate
lack of protection from government probing can lesuprosecutorial advantage when an individual
person is charged after all of the compromisind@&wee has been turned over during the corporate
investigation. Generally, white-collar individuallp ability cases are viewed as won or lost in the
individual's pre-indictment phase which may corresg to the end of the corporate investigation phase

During the government investigation, either frogogporate or individual standpoint, it is
important to (1) discover what the government v&stigating; (2) discover the factual nature of tvha
could be caught up within the charge; (3) limitlbgal, lawful, and ethical means, government actess
privileged information & evidence; and (4) use t@rojection and persuasion to convince the
government to decline prosecution, or in the alieve to prosecute elsewhere.

Complicating corporate investigations further i tieed to issue “Upjohn” warningdpjohn Co.
v. United States449 U.S. 383, 395 (1981)) to corporate employkasneed to understand that the
corporate defense team doing the internal intersvienorder to keep a step ahead of the government
provide no protection for the acts of the employtées can themselves find themselves “hung out to
dry” based upon the results of the corporate ingasbn. The personal 5th amendment right can’'t be
used to block a production request to a corponatieyeeven if that very information forms the baefs
individual liability whether in a corporate or ingiual capacity.

Even worse, because the corporate entity may adusiness subject to extensive regulation, the
crimes that can be charged in white-collar casemgpg from those regulatory controls are seerngingl
limitless and not subject to a finite number of dpable-beyond-a-reasonable-doubt” elements. During
corporate investigation, there is no right to calinsitil the indictment stage.

The Upjohn warnings that (1) the investigatin@ateys represent entity and not the individual,
(2) the company's attorney-client privilege proseitte confidentiality of the interview for the coemy
only, (3) the company can waive the privilege, édt would be nice if employees kept the intewie
confidential, are often ignored by employees thesperately want protection of company lawyers, or



ignored by employees that are too naive or too poaifford their own attorney, or who are afraidtth
non-cooperation may lead to their firing.

Corporate investigations can involve the extensiorstate actor” principles to the attorneys
investigating the corporation. Lyingto the corgterinvestigators can, where the investigatory rizdge
are turned over to the government, possibly impdicdstruction of justice charges. Conversely,
corporate investigators have to be very carefbbw they treat employees whom they interview. In
United States v. Ruehlg83 F.3d 600 (9th Cir. Cal. 2009) the criticakifyUpjohn warnings was a
central issue. In that case, Corporate counsetsepted a company in two civil securities activhde
also conducting an internal investigation into si@s issues. Company Chief Financial Officer,
William Ruehle, was supposedly told that the inigegton was being done on behalf of the company,
and later the company turned over Ruehle’s intengtatements to the U.S. Attorney, and Ruehle
subsequently was indicted on criminal charges. hRugaimed that he believed at the time of his
interview that counsel represented his personatasts as well as Broadcom’s, and that his statsmen
were protected by the attorney-client privilege, Bthat he was not warned that the investigating
attorneys were the company attorneys and not tosretys. There was no evidence that the Upjohn
warnings were given, and Ruehle stated that henehdy believed that the firm represented him
personally. It is noted that corporate investaasiform an unusual mechanism with consideraticm of
number of imputed rules and principles.

The main ground for opposing a corporate priviisgde fourth amendment reasonableness test
set forth inHale v. HenkeR01 U.S. 43, 70 (1906). This “efficiency shieldhdae used by a target to ask
the courts to either block or modify a subpoeneetpuire that it be sufficiently limited in scop eJavant
in purpose, and specific in directive so that caamze will not be unreasonably burdensome.

VI. WAIVER

The entity who actually holds rights under a pegé can waive that right by voluntarily
disclosing the privileged information to anothergom or entity. It is the revelation of the reabstance
of the privileged information that can constitutaiver, rather than some vague “affiliated facts or
Strategies.”

The effect of waiver on attorney work-product mafjed as to "fact" information work-product
and "opinion"or attorney's mental impressions chasions, opinions, strategies and theories work-
product. Fact type work-product may have a lowéhedshold of protection than opinion type work-
product, which is predominantly considered invielat

Waiver can have a time function. Deliberate disgte of a attorney-client privilege can occur by
the client and at any time after the confidentahmunication is made. Deliberate work-product
privilege waiver can be made before a proceedimgngd a proceeding, or afterwards. Waiver may have
some advantages such as tactical advantages,rosette&ement value.

Waiver can be problematic where it is desired t&emanly a partial waiver, for example, of part
of the facts, or for a part of the strategy. Bopacalled “classic” view of privilege, a waiver ®dme
portion of the privileged material causes waivealbthe material. Under a so-called “modern” view
waiver can occur as to one portion of informationmvork-product without waiver as to other portions.



Both views cause problems that invite a judge terdgne the degree of waiver. If facts (a+b)
are told to Attorney X, while facts (b+c) are totdattorney Y, would the waiver of fact (a) as ttoeney
X cause waiver as to attorney Y? Likewise, utdermodern view, if strategy (A) were waived, does
that mean that related strategy (B) which shareswan characteristics with (A) also be waived?

Much of the authority for determining the degreevaiver is found in section 502 of the federal
rules of evidence:

Rule 502. Attorney-Client Privilege and Work-produd; Limitations on Waiver
The following provisions apply, in the circumstas®®t out, to disclosure of a communication or
information covered by the attorney-client privéeay work-product protection.

(a) Disclosure Made in a Federal Proceeding or to a Fedal Office or Agency; Scope of a Waiver.
When the disclosure is made in a federal proceating a federal office or agency and waives the
attorney-client privilege or work-product protectjadhe waiver extends to an undisclosed
communication or information in a federal or stateceeding only if:

(1) the waiver is intentional,

(2) the disclosed and undisclosed communicationsformation concern the same subject
matter; and

(3) they ougnt in fairness to be considered togethe

(b) Inadvertent Disclosure.When made in a federal proceeding or to a fedéfiak or agency, the
disclosure does not operate as a waiver in a fiedeshate proceeding if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege or protection taelasonable steps to prevent disclosure; and
(3) the holder promptly took reasonable steps ¢tfyethe error, including (if applicable)
following Federal Rule of Civil Procedure 26 (b)B).

(c) Disclosure Made in a State ProceedingVhen the disclosure is made in a state proceedidgs
not the subject of a state-court order concerniagey, the disclosure does not operate as a wiaiaer
federal proceeding if the disclosure:

(1) would not be a waiver under this rule if it Ha@en made in a federal proceeding; or
(2) is not a waiver under the law of the state whhe disclosure occurred.

(d) Controlling Effect of a Court Order. A federal court may order that the privilege ootection is
not waived by disclosure connected with the lii@atp ending before the court — in which event the
disclosure is also not a waiver in any other fddaratate proceeding.

(e) Controlling Effect of a Party Agreement An agreement on the effect of disclosure in @ifald
proceeding is binding only on the parties to the@ment, unless it is incorporated into a courenrd

(f) Controlling Effect of this Rule. Notwithstanding Rules 101 and 1101, this rulel@sgo state
proceedings and to federal court-annexed and flectawet-mandated arbitration proceedings, in the
circumstances set out in the rule. And notwithsiramBule 501, this rule applies even if state law
provides the rule of decision.



(g) Definitions. In this rule:

(1) “attorney-client privilege” means the protectihat applicable law provides for confidential
attorney-client communications; and

(2) “work-product protection” means the protectitiat applicable law provides for tangible
material (or its intangible equivalent) prepare@micipation of litigation or for trial.

The text of 502(a) does a number of things. (Pprivides some guidance to judging partial
deliberate disclosures (fairness), (2) sets dalibalisclosures (fairness) apart from inadvertent
disclosures (efforts to cure), (3) separates efféstate disclosure waivers from the effect oefead
disclosure waivers, and (4) sets a standard fan on court orders or party agreements.

Selective Waiver where there is forced disclosure?

To contrast forced disclosure, selective waivenduntary disclosure is systemically pervasive,
as for example the extent it flows back into thaiclof documents. Inited States v. Reye&39
F.R.D. 591, 604 (N.D. Cal. 2006), it was held thiay facts which were transmitted in a briefing vediv
the privilege as to any documents in which thostsfavere found.

As late as 2005, there was uncertainty in the Btait about whether waiver would be selective
or unitary for forced disclosure in some forumgj aarticularly disclosure under the enticement of a
production agreement with the governmeshited States v. Bergonzi03 F.3d 1048, 1050 (9th Cir.
2005) (citing back t@ittaker v. Woodford331 F.3d 715, 720 n.5 (9th Cir.2003)). Bolstegrtgctive
waiver where there was a confidentiality agreenaet where compulsion was the cause of the forced
disclosure. Bergonzi also introduces the privilegap oration effect that a criminal case may haae vi
Rule 16 of the Federal Rules of Criminal Procecm@Brady v. Maryland373 U.S. 83, 83 S.Ct. 1194,
10 L.Ed.2d 215 (1963)United States v. Bergonzi et,&16 F.R.D. 487, 494 (N.D.Cal.2003). Privilege
will generally not stand against a person’s p antarest.

Moreover, in the relatively recent caselafre Pacific Pictures Corp 679 F.3d 1121, 1127 (9th
Cir. 2012) there is a “buy in” to the policy théietcorporate investigation mechanism and a wholisti
waiver should be a normative course of conducty Amument that “selective waiver” would encourage
disclosure to government is ignored in favor opablic altruistic conclusion that free disclosuoe t
government should happen anyway.

The backhanded observation, citingestinghouse Elec. Car®51 F.2d at 1425, that “selective
waiver”...does little, if anything, to serve thelghia good underpinning the attorney-client privéegnd
that, “selective waiver does not serve the purpdsmcouraging full disclosure to one’s attorney in
order to obtain informed legal assistance” doesseein genuine. The misdirection back to simple
privilege to then opine that “selective waiver” “raly encourages” voluntary disclosure (which should
be done anyway) to government agencies, and tlettise waiver would extend the privilege beyond
its intended purpose” is a sarcastic way of sathiag “corporate investigation is expected to opegnéid
all facts.”

This mis-direction ignored the facts in Pacifievhich a party’s production to government was
under an agreement not to further produce thenthter @rivate parties. Is this another way to
communicate the idea that government can openlyrepisesent the scope of a production agreement
that no court will follow aftetn re Pacific Pictures Corp.



Other district courts have upheld confidentialiyeggments with governmerit re McKesson
HBOC, Inc Sec. Litig., No. C-99-20743 RMW, 2005 U.S. DIisEXIS 7098 (N.D. Cal. Mar. 31, 2005);
andLouen v. TwediNo. 1:04-CV-6556, 2006 WL 1581901. Others haste binited States v. Reyes,
239 F.R.D. 591, 603 (N.D. Cal. 2006);re Syncor ERISA Litig229 F.R.D. 636, 647-48 (C.D. Cal.
2005). Assuminn re Pacific Pictures Corpremains good law, it may be wise to resist disgleso
government unless you are willing to accept a teswihich privilege is waived as &verything.

VII. PURPOSE AS A WHOLISTIC LIMITER OF INTENTIONAL
DISCLOSURE

Where the disclosure of client confidential infotima or work-product information are prepared
specifically for voluntary disclosure to governmetiite privilege can be thought of as non-existént a
initio. The predominant view is that if the abdy@es of privileged materials are prepared sp ediific
for submission to government, the otherwise pgetematerials were never privileged to begin with.
Further, materials prepared and information obthinghe routine and ordinary course of rendering
business optimization advice and strategic planm@irgalso generally not subject to privilege.

Backing away from this position theoretically aridhgly, a question should be asked: “what
about portions of work-product facts, privilegeareounications, and work-product opinions which did
not make it into the final submission to governménit were held in reserve™? This is a case-by-cas
open guestion subject to the “ought in fairnesed@onsidered together” aspect of Federal Rule of
Evidence 502, as well as the 9th circuit policyinakcated in the case & re Pacific Pictures Corpas
outlined above. Practitioners will argue that wegk-product opinion was separate, not intertwiaed
held back for the purpose of raising it in fututigétion of a different type.

Or does thén re Pacific Pictures Corpejection of partial waiver represent a practiealization
that once the information is known, it makes nanp oo pretend that its still secret? Perhapsat policy
statement that judicial resources should not batspging to define theoretical relationship betwee
which parts should be properly known and which @ attould remain unknown and with respect to
which parties.

Other examples include: (1) summaries of transastwith the public that contain no confidential
communications from a client to an attorney andveok-product are not privilegeth re Fischel 557
F.2d 209, 211-12 (9th Cir. 1977); (2) informatianta whether an attorney informed his client of the
client’s sentencing date does not violate attordent privilege; United States v. Posi®96 F.2d. 1229’
No. 92-15188, 1993 WL 230270, (9th Cir. June 2983)9(3) denying request to limit the use
attorney-client & work-product materials producedederal habeas proceedings only to such habeas
proceedings, as it would constitute “unwarranteitgratory interference with the prerogatives of th
state courts.Anderson v. Calderqr232 F.3d 1053, 1099 (9th Cir. 2000) ;

Even intended patent filings are not spared fromdbctrine.In Saxholm AS v. Dynal, Ind.64
F.R.D. 331, 336 (E.D.N.Y. 1996) it was held thalraft patent application prepared for approvahef t
client was not privileged. This is despite (1) thet that the application could have been witharaw
from the US PTO and held as a trade secret, (2)hieacompleted application might have been admpidge
to be held back as a trade secret and never filddtive USPTO. Somehow, the argument was made
that “there is no expectation of confidentialitythe draft opinion, because the patent attorneyeses
a conduit of information to the patent office, [ah@refore] the client could not reasonably have an



expectation of confidentiality in his communicatiomthe attorney from which the draft is prepared.
This is a terrible and unreasonable characterigatidacts leading to a terrible conclusion.

VIII. BANKRUPTCY SUBMISSIONS

Privilege in bankruptcy generally fails on two ctgyn(1) nearly every fact transmitted to the
petition drafter is intended to be transmitted deegnment in the filing of the application, and (B¢
creation of the bankruptcy estate upon filing iatcolled by the trustee, and the client privileggart of
the bankruptcy estate. However, and even worsenme instances, after a bankruptcy petitionesl fil
the attorney-client privilege become the propetwanother party. Although sometimes the bankruptcy
court will consider the policy of untrammeled fla&information to the attorney, and perhaps conside
the harm to the debtors interest in successfullysmg through the bankruptcy with a real “freshtsta
the court must also consider the trustee’s dutmagimize the value of the debtor’s estate.

These principles were most firmly establisheddommodity Futures Trading Comm’n v.
Weintraub 471 U.S. 343, 358 (1986). Weintraub,a chapter 7 corporate liquidation case, the Court
held that the corporate debtor's attorney-clientilpge passed to the trustee on filing. No di@ctwas
given to where the final control of the privilegewd land. It was generally assumed that pasdaggeso
privilege would be restricted to corporate casas this turned out not to be.

Nationally, a number of cases followed suit, relgasl of whether the case was corporate or
individual. The more recent cases have includddClarty v. Gudenaul66 B.R. 101, 102 (E.D. Mich.
1994);In re Basler,(Bankr. D. Neb. July 26, 2011y re Bounds443 B.R. 729, 735 (Bankr. W.D. Tex.
2010); In re Eddy, 304 B.R. 591, 599-00 (BankrMaass. 2004); Moore v. Eason (In re Bazemore),
216 B.R. 1020, 1024-25 (Bankr. S.D. Ga. 1998)re Peariman381 B.R. 903, 910 (Bankr. M.D. Fla.
2007);French v. Miller (In re Miller) 247 B.R. 704, 709-10 (Bankr. N.D. Ohio 2000);re Cenargo
Int'l., PLC, 294 B.R. 571, 601 n.37 (Bankr. S.D.N.Y. 20(Bmette v. Bame (In re Bam2p1 B.R.
367, 373 (Bankr. D. Minn. 2000) andeoli v. Am. Med. Serv. of San Die@87 B.R. 808, 817 (S.D.
Cal. 2003).

Exposure / “Relying on Advice” waive® Information To Client Not Privileged

As before, any light that the client sheds on giationship with the attorney, especially in terms
of what the client was told, is not privileged. United States v. Baudr32 F.3d 504, 512 (9th Cir.
1997), the debtor raised a question about whetibattorney informed him that he had a legal
obligation to report all of his property in the piiein, and that any false statement would consgitut
perjury. Because the practitioner alleged thawae following the advice of his attorney, the
conversation between the debtor and his attorneypaué into issue and what scintilla of privilegerd
might have been in the prepetition relationship fuasher extinguished.

Adversary Proceedings

It is important to remember that beyond simple Ibapkcy filing, there are adversary proceedings
which are essentially litigations carried out undex bankruptcy court’s umbrella. Attorney work-
product is expected to apply to production of adoents prepared in anticipation of litigation, adlae
attorney-client privilege. Federal Rule of Civildeedure 26(b)(3) relates to Bankruptcy Rules 201t# a
2004.In re Financial Corp. of Americal19 B.R. 728 (Bankr. C.D. Ca. 1990), a trustegeddor

10



production of documents from claim filers, and them filers resisted based upon attorney work-
product, as well as the category set up under3itleS.C. 8552 B(5) & (8) (Freedom of Information
Act- FOIA) categories related to exemption fromcttisure based upon litigation documents being
exempt from FOIA. As to the use of the FOIA stafihe court statedri Kerr v. United States District
Court for The Northern District of Californjéb11 F.2d 192 (9th Cir.1975), aff'd 426 U.S. 338 S.Ct.
2119, 48 L.Ed.2d 725 (1976), the Court of Appeaisednined that the exemptions enumerated in
Section 552(b) of the Freedom of Information Aat dot constitute privileges for civil discovery. &h
Court observed that a “purpose of this act wasqg@med the access of the public to official recartls
federal agencies, subject to stated exceptiongy, B¢l F.2d at 197. "They were intended only topie
the withholding of certain types of information findhe public generally.” Id. at 198.”

As to the work-product privilege, the court stat&the Supreme Court first recognized the
work-product doctrine itdickman v. Taylor329 U.S. 495, 67 S.Ct. 385, 91 L.Ed. 451 (194¥).
Hickman, the Court held that to qualify for proieatas work-product, the materials sought must have
been prepared by another party in anticipatioiitightion. Id. The doctrine was eventually codifiad
Fed.R.Civ.P. 26(b).” The court went on “the Chaptérustee contends that since no adversary action
has been commenced in the Bankruptcy Court, thgegarbjecting to disclosure under the work-product
doctrine are not parties to litigation in this Coand are, therefore, unprotected by Rule 26(15)(3).

The court then held that “The work-product doctisiapplicable to documents prepared in
anticipation of litigation with the Chapter 7 Trestand to materials prepared by Old American, &and i
successors in interest, in anticipation of litigator for trial with third parties in related matteelevant
to the trustee's investigation of the parties aswggthis privilege”. The court also indicatedttpre-and
post petition document generation did not creati@ide between what might be work-product and what
might not be work-product, stating “A Rule 2004 rekaation is limited to the financial affairs of the
debtor and the administration of the bankruptcytestThis Court is not persuaded that documents
generated after a debtor files his petition careotelevant to the debtor's financial conditiorirer
administration of the bankruptcy estate as a maftEw. The FDIC, New West, and ASB cannot
withhold this category of relevant documents, tfogee solely on the ground that such documents were
generated post-petition.”

General Note: Usually the procedural safeguardb@federal Rules of Civil Procedure generally
do not apply to 2004 examinations, and an entibtynfwhich discovery is sought may seek a protective
order to test the particular documents and thingsroperly be denied production. Bankruptcy Rule
2004(b) & 9016 relates to Civil Procedural Ruleag5to bankruptcy cases to further include the yndul
burdensome and costly thresholds. Since 2004 easions are intrusive and likely to generate sermsit
information, well crafted protective orders will tiee order of the day and will normally include all
bases for limitation.

Also generally, the statutory basis for a shifownership of the privilege is found in bankruptcy
code §542(e), that enables the bankruptcy coustder turnover of any record information relating
debtors property to the trustee. The order isextibhp privilege, not against the trustee, butresgai
creditors, and generally by the trustee. The imeatf the bankruptcy estate includes “all legal or
equitable interests of the debtor in property athefcommencement of the case.”

IX. TAX SUBMISSIONS
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The submission of tax documents to the IRS alsolv@g the same mechanism that will prevent
privilege from the very beginning of the activiti uch like the collection of financial affairs in
bankruptcy (although not logically like the gatherof technical data to prepare a patent sinceenpa
need never be filed) the gathering and organizaifanaterial for a tax filing is even more condlikie
because the filing of taxes is not truly voluntafyo avoid filing tax returns and paying taxesas t
commit a crime. As can be seen, the reach of govent extends beyond the physical return submitted
and extends to data and summaries used to createtthn.

In U.S. v. RicheyNo. 09-35462 (9th Cir. Jan. 21, 2011) the regkthe use of the attorney-client
privilege and work-product privilege for appraipapers that touched upon a determination of tax
liability. The tax appraiser “work file,” that wdermed to support the valuation of an income tax
deduction, was neither confidential nor availeavofk-product upon the possibility of future litigam.

A valuation appraiser (presumably not koveled) lained by a lawyer to create justifiable ap proadioes
value, is not part of a process of providing leghlice to the taxpayer. In Ritchie, married tgqra
claimed a charitable contribution deduction onrtFetieral income taxes after their lawyer hired a
certified tax appraiser to provide valuation sesgiand “tax advice” as to the value of the deduabioa
conservation easement (a highly challenged andatlelarea of tax law).

The taxpayers submitted the appraisal with theiréturn, and it included language that much of
the data was not submitted and would be retaingdemmppraiser’s file.” Upon an IRS investigatian,
summons issued, was quashed and the IRS ap p édddt. reversed; (1) there was no legal advice by
the appraiser, (2) there was no communication tiogrtaxpayers to the appraiser, (3) the work wae do
for the purpose of disclosure to IRS (Rules 8§ 1At713(c)(3)(ii)(G) require that the appraisal mutdte
that it was prepared for income tax purposes),‘amild have been required whether there was
potential litigation or not,” and the (4) admissibrat there was more data already in existencenupo
which they based their submission) was both a kigaathere was (a) data lacking in the return
submission papers, (b) an express offer to shatediuinformation, (c) invitation to discovery of
admitted detailed file papers in existence at tine the return was filed, and (d), a waiver to ekient
that it implied they were relying on the represéotain the appraisal.

As a side note, it can be suspected that the ‘atiein”/ “indication” of further information is a
reflex of helpfulness that might have been rouyinetluded perhaps to discourage IRS’ further
exploration. Further, | can also see an ap praskrding “disclaimers” in the file that may have
indicated that deductions of this type are not fagiand are risky and perhaps tantamount to “dim’t
it.” In Richie, there was such a level of waivkat the evidence rule 502 “ought in fairness to be
considered together.” that states that if “tlezldisure is made in a Federal proceedintp a Federal
office or agencynd waives the attorney-client privilege or worleguct protection, the waiver extends
to an undisclosed communication or information frealeral or State proceeding only if: the waiver is
intentional; the disclosed and undisclosed comnatiimos or information concern the same subject
matter; and they ought in fairness to be consideygether.”

Even internal documentation relating to managerastimates of the likely reserves needed in the
event that tax positions are not respected aredable with the documents held not to be privileged
United States v. El Paso C&82 F.2d 530, 539 (5th Cir. 1982) an analysigpinting the soft spots on
the corporation's tax returns complete with liketids of challenge and cost, known in the tradéeas
tax pool analysis, was held not privileged. Téotyer argued (1) the papers were not prepared to
assist in preparing tax returns, (2) tax pool asialyvas and is usually undertaken only after tke ta
return is filed, (3) although the same people megppare both the return and the tax pool analykeret
is no connection between the two jobs, (4) tax @oelysis is prepared for financial reporting p Lepo
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alone, (5) a tax pool analysis summons is not agleto any legitimate IRS inquiry, and (6) taxpayer
predictions about the outcome of an audit havesfaionship to the correctness of the return ad fil
Held: “even though it might not “throw light upottie correctness of his return, we hold that tke ta
pool analysis is relevant to an IRS audit”.

Further, a taxpayer should minimize estimates éotiogent tax liability especially since the IRS
has a stated policy on the subject. I.R.M. § 4Q0Requesting Audit, Tax Accrual, or Tax
Reconciliation Workpapers” states that IRS's exatiom power extends to tax accrual workpapers, and
that an estimate of a company's tax liabilitiesy mlso be referred to as the tax pool analy sisljdbity
contingency analysis, tax cushion analysis, octetingency reserve analysis. I.R.M. §4.10.20.2(2)

Other cases relating to privilege inclu@alton v. United State806 F.2d 633, 638—-39 (2d Cir.
1962); .Textron Inc. & Subs v. United Staté3,;7 F.3d 21 (1st Cir. 2009); Reloitte, LLP v. United
States$10 F.3d 138 (D.C. Cir. 2010).

Information To Client Not Privileged

Ninth circuit cases that emphasize the fact thatnoanication from an attorney to a client do not
involve privilege, especially when the attorneyni®rming his client of independent facts, include
McKay v. Commissiongd86 F.2d 1237 (9th Cir. 1989)nited States v. Gray76 F.2d 1411, 1415 (9th
Cir. 1989); andJnited States v. Freemahl9 F.2d 67, 68 (9th Cir. 1975)

Exposure / “Relying on Advice” waiver

As before, any deliberate action which involves ékgosure of the attorney-client relationship,
including an action for costs of litigation, opearsd waives the privilege as to documents pertataing
the underlying litigation -- in this case, the @aableness and necessity of actions billed ingation.
Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 18829th Cir. 1992). Another “opening up” of the
privilege occurred itJnited States v. Jone896 F.2d 1069, 1072 (4th Cir. 1982) for a taxhami meant
to accompany a private placement investment ingitatnemo that was to be distributed. Opening up
the relationship also occurs in criminal contextmited States v. Mendelsgl806 F.2d 1183 (9th Cir.
1990). When defendant states that his attorneyshigdthat the activity is legal, he waives thevige.
Similarly, in United States v. Plach813 F.2d 1375, 1379-80 (9th Cir. 1990) the dedandestified
before the grand jury (asserting that he was tdk&out his counsel’s advice to stop selling the
ELMAS program which was found to be a ponzi scheme.

X.  CONSIDERATIONS FOR MAXIMIZING PRIVILEGE

(2) The filing of taxes should be performed by a-+abtorney or a single-use attorney who has very
little factual knowledge and no real connectiorthe main attorney who is maintaining the
privilege.

(2) The filing of bankruptcy petitions should be foemed by a single-use attorney with whom the
client may be honest, but who may not necessaelprivy to larger effects in other areas which
result from the filing, and especially where thatey hired will be at risk of loss for fees eatne
on other matters. Bankruptcy courts can forceok & the attorneys past relationship with the
debtor, including deals, past fees earned and maressence, when an attorney holds good
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®3)

(4)

()

(6)

(7)

(8)

(9)

(10)

privilege, the filing of a bankruptcy for a longrte client will subject confidential information
relating to past business dealings of the cliewawer of such privilege held by the long-time
attorney.

In terms of the potential to put a client indbte over omissions, an offer in compromise can be
just as dangerous as a bankruptcy petition dukddetel of assets and specificity of holdings
required to be stated in order to be eligible fampromise of tax liability .

Fight the greed factor. In recent times attpmeften seek to perform every aspect of a client’s
needs in order to capture income. Often, it ig bedet another professional handle a limited
aspect of a client’s needs. One example of naaed®A who handled a client’s deals for 20
years; after the client died, the CPA insisted ciing for the estate. All of the CPA’s knowledge
was thus placed in a direct line of discovery foy @ane contesting any part of the estate. Had the
CPA had the estate hire an attorney coming in feeshwith no knowledge of the deals of the
past, there would have been an empty vessel ta dirgcovery and a presumption of privilege

between the estate and the attorney based upogramgher likelihood of adversary
relationships in representing the estate. In otleds, a new attorney would have been couched

almost exclusively in a work-product environment.

Plan against voluntary disclosure, and plan ifimize damage by segmenting the smallest unit
of damaging disclosure into the mostly likely segtriely to have forced disclosure and loss of
privilege.

Because the confidentiality privilege is basp@mn communication from the client to the attorney,
include any discussions or opinions as either aotlygtical that can be completely divorced from
the client’s identifying facts and circumstance® @ake certain that any sensitive document
include a recitation of communication from therieo avoid loss of privilege due to the
document being solely a 1-way communication fromdttorney to the client.

Because loss of attorney-client privilege anelwork-product privilege may be waived by
voluntary disclosure, keep sensitive documentsthegeand notify the client and obtain the
client’s permission with a warning on loss of plege before making such sensitive documents
available.

Take pains to identify, keep and treat separatiters separately so as to minimize the probwbilit
that they “ ought in fairness to be consideredttoge should one set of documents or matters
lose their privilege.

Try and negotiate the scope of any Informatiescldsure Requests from either the IRS or the
U.S. Trustee, but knowing full-well that any repxetation that the client will be protected from
further disclosure are completely illusory. Negmiariminal immunity if possible.

The government’s duality in dealing with bankiey court and U.S. district court separately is
well established iUSA v. WanlandNo. CR. S-09-008 (E.D. CA 05/03/13) The governtream

use the bankruptcy level courts to investigater&hagtcy filing and then turn around and use the
main U.S. district court to prosecute the debtd¥DAuse the fact that bankruptcy court is not an
article Il court to “compartmentalize” and separany deals, cooperation or violation of 5th
amendment rights. In a separate outline | raiedjtiestion as to whether a withdrawal of the
bankruptcy court reference and having both theigahand bankruptcy case in the same court
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(11)

(12)

(13)

(14)

would have afforded a debtor greater protectioachkcase will vary based upon facts. It may be
that there are other reasons that fall short oidavgpsimultaneous separate court actions
(bankruptcy/criminal) that still might make witheval of a reference a desirable strategy.

In any audit or request for information, requargreater degree of specificity of the requeshin
attempt to further compartmentalize and segregabeder to lessen the chances of waiver. The
crux of a negotiated deal that you want (outsidermfinal immunity) is a deal to limit the scope
of the discovery to avoid waiver.

From the very beginning of any course of dgaMith a client, set out to the extent possibletwha
records will be kept, will not be kept, as wellthe danger of what can occur if the records are not
kept confidential. Obtain client acquiescence andtwerall strategy. In the tax pool analysis case
above, it might have been that the financial staténonly needed a dollar amount product as a
summation composite each risk magnitude and prlitlyabf occurrence. Most probabilities of
occurrence (absent large data) are a little mare shguess. Guesses have a bias driven by
corporate organizational covering behavior. Thumsay be that the complete tax pool
computation data did nothing substantive for thegany and served no purpose other than to
“read the mind” of the company (regardless of hafedtive that mind might have been). Every
calculation is a two edge sword. If the calculasi@re perfect, they can cover personal liabffity i
an unexpected disaster occurs. Where the expecteds, a miscalculation can lead to personal
liability. In both events, admitting the orientatiof your thought patterns simply provides a trail
for your adversaries.

Before creating a document, always consid&rIT NECESSARY”?

Consider whether documents, studies, expersneethnical data & the like rise to the level of a
“Trade Secret.” Trade secret treatment requirexjaestering of the information, signing in and
out of the information, keeping the informatioraisafe and the like. Then consider whether the
data of interest to the company can be characteagzesomething other than “official documents”.
The fact that the “Tax Pool Data” represented aSgtimate” treatment from raw data which was
laboriously cranked out from actual financialsrnsimportant factor in both its value
(questionable) and its discoverability (mostly hesmit contains data and how it is evaluated).
Wouldn't it be better to statistically track var@as in tax categories along with industry standard
variance, probability of audit variances, dollajuatiment variances, and the like, all as
percentages and in comparison with other indusaty dvailable in the U.S. and Canada? A
simple set of variance-weighted multipliers coudddomputed mentally to determine the expected
value of a tax variance. Potential privilege leoddneed to ask themselv&ghy am | leaving so
many bread crumbs” and “what does all this breadstgacost, anyway?"Are you paying for
accounting time to create a road map for the IBB8uld the IRS be paying for their own maps?

Think about what your privilege log will lodke. The purpose of a privilege log is to faaiti

the opposing party and the court to evaluate clahpivilege or work-product protection. Will
your privilege log look like a list of competitoemssitive industry trade secrets, or will it lookelj
smell like and feel like a “Tax Pool IRS Data M &Aside from monetary issues, is there
anything in your papers that looks like “an adnussithat could be used against you? (What if
the papers include a set aside for likely lossestdwan a traffic accident? If the set asidegh hi
will that constitute an admission of knowledge wift§ Even if it can’t be used in court, it might
be a powerful incentive for plaintiffs who comeunderstand the taxpayer’'s mind set.)
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(15)

(16)

17)

(18)

(19)

(20)

Much has been written about Schedule UTP ahfbi20 in terms of causing taxpayers to
“precisely” describe their “Uncertain Tax Positinsspecially those that book a reserve. The
federaltaxcrimes.blogspot.com web site includeseudsion which asks “is there a reduction in
reserves (number and magnitude) due to this poaoyl'that notes that there does not appear to
be a separate, defined penalty associated withréhdef information on schedule UTP. Further,
is there a penalty for scheduling reserves basea tipe lack of your own exact map, or can
reserves be based upon industry historical datafeg@nt case holdings? And finally, can a
reserve simply be set aside as a feed-forwardysédetor estimation that is essentially an
educated guess?

It is known that when the IRS has targeted sbparties to a transaction, that a joint defemse
common interest agreement can be made to enabdevkeal involved parties to disclose
confidential materials to each other related totamatof common interest in terms of being
targets. Taxpayers should consider minimizingstiered information and if possible sharing
orally and perhaps using percentages, variancdsptéwer measures of information that may be
more meaningful to management and more meaningitistically and perhaps less meaningful
as a pixel map for the IRS. Sharing less spaaiftrmation is a conservative step that
contemplates that the common interest doctrinelikelly fail if but one of the targeted parties
waives its privilege. Waiver might even occur puaist to an illusory agreement of one target
with the IRS (which may be meaningless), or perhagxchange for an immunity grant. Again,
is there an overriding purpose to create an exgerssid tenuous bread trail?

Recall that in a summons action, a relatedypsadssertion of appeal rights tolls several st wdf
limitation for a taxpayer. It may be disadvantageto voluntarily group one’s self with someone
else that (a) has confidential information, andsggks to assert a privilege with respect to that
information. If it is only a single taxpayer asget of a discovery action, that single taxpayer ca
independently assess the risks and rewards of camegland can maintain control.

Where bankruptcy filing has reached the adverpaoceeding stage, litigants should avalil
themselves of stipulations (approved by the bantayigourt) to prevent discovery fishing
expeditions. The ultimate stipulation is the oiving up discharge.

Consider restricting sensitive materials te@lit only” status and have the client initial ipte
and keep the acknowledged originals in a file. Tachnique is especially useful where the client
is in custody and any copies would have no distigousecurity within the custody facility.

IRS put out a chief counsel memorand@@{2009-023 on August 3, 2009 discussing “new”
September 19, 2008 rule of evidence 502 with ailddtdiscussion of the minutiae of
considerations involving this new rule. | subnmait the conclusions of this memorandum and
similar memoranda be considered likely since thescircuit courts and the supreme court that
will set the law in each case. Since privilegadims are made for courts and not IRS procedure
updates, the IRS is neither expected nor boundlimaf its own chief counsel memoranda when
the controversy reaches the appeals court stagetefbre treat any IRS self-restrictive
pronouncement as non existent, for safety sakergina physically limit information that a
taxpayer might otherwise consider privileged. &lirtg that at the end of the letter it states: €Th
rule also does not apply to the privilege availalsider 1.R.C. § 7525.” This is the civil privilege
that is supposed to protect non-criminal commuiaoat from discovery.

The “Advisory Committee” (apparently not the FRE5lvisory committee) notes provide that the rule
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is limited to the attorney-client privilege and \egproduct protection. The rule also does not applyhe
privilege available under I.R.C. § 7525.

26 U.S. Code 8§ 7525 - Confidentiality privilegeitiag to taxpayer communications
(a) Uniform application to taxpayer communicatiovish federally authorized practitioners
(1) General rule
With respect to tax advice, the same common lavwgatimns of confidentiality which apply to a
communication between a taxpayer and an attornay afo apply to a communication between a
taxpayer and any federally authorized tax practéido the extent the communication would
be considered a privileged communication if it werdetween a taxpayer and an attorney
(2) Limitations
Paragraph (1) may only be asserted in—
(A) any noncriminal tax matter before the InterRavenue Service; and
(B) any noncriminal tax proceeding in Federal cdurdught by or against the United
States.
(3) Definitions
For purposes of this subsection—
(A) Federally authorized tax practitioner
The term “federally authorized tax practitioner’ans any individual who is authorized
under Federal law to practice before the IntermaldRue Service if such practice is
subject to Federal regulation under section 33tlef31, United States Code.
(B) Tax advice
The term “tax advice” means advice given by anviddial with respect to a matter which
is within the scope of the individual’'s authority practice described in subparagraph (A).
(b) Section not to apply to communications regaydax shelters
The privilege under subsection (a) shall not agplany written communication which is—
(1) between a federally authorized tax practiticaret—
(A) any person,
(B) any director, officer, employee, agent, or ex@ntative of the person, or
(C) any other person holding a capital or profittefest in the person, and
(2) in connection with the promotion of the directindirect participation of the person in any tax
shelter (as defined in section 6662 (d)(2)(C)(ii)).

It is noteworthy that chief counsel memorandum dumsap pear to follow the tenets of 26 U.S.
Code § 7525. In I.R.B. 2010-41, the indicated gwahe privilege would be respected, but the inainat
was only with regard to schedule UTP, but even thdisclaimer appears at the end stating that abne

the foregoing applies to privilege. IRM 33.1.2.8.84-12-2013) states that Chief Counsel Noticet wil
never be withdrawn, even if in error. | have nog¢rbable to find a subsequent Chief Counsel Notice

dealing with either 26 U.S. Code § 7525 nor FRE %@& appears afterCC-2009-023.

17



Office:

Specialty.
Education:

Admitted

Curtis L. Harrington

HARRINGTON & HARRINGTON

No. 91719, 2300 Redondo Avenue, Long Beach, CA®0309 patentax.com
Tel. (562) 594-9784; Fax (562) 594-4414 curt@péax.conPATENTAX ©

High Technology Patent / Trademark / Intellectaperty Law & Taxation

B.S.Chemistry - Auburn University (1974)

M. S. Hectrical Engineering- California State University Long Beach (1990)
M.S. Chemical Engineering- Georgia Institute of Technology (1977)

J.D. - University of Houston School of Law (1983)

M.B.A. - University of Oklahoma (1985)

LL.M. Taxation- University of San Diego School of Law (1997)

Supreme Courts of California, Arizona, Texas, & Bda

to Practice: U.S. Supreme Court; U.S. District Court, Centrsitiict of California

Languages
Patents
Issued
Litigation

Teaching

Member:

Internal Revenue Service U.S. Patent and Trade@ffide

U.S. Court of Appeals for the Federal, Fifth & Nin€ircuits

California Dept. of Real Estate - Broker; Los ArggelCounty California EMT-Basic
U.S. TaxCourt FCC-Commercial & Amateur Extra

Certified by The State Bar of California Board @gal Specialization: Taxation

Japanese Language Proficiency Examination, (Japandation), Level 4; Kanji
Proficiency Exam (Kanji Aptitude Testing Foundatidevel 7, recognized by Japan
Ministry of Education, mastery of 640 kanji; soreehnical Russian reading ability.

Prepared and prosecuted more than 400 patents ieléctrical, chemical &
mechanical technologies ; specialty areas: opfilmsy, optics, cryogenics
electromagnetics, & computers.

Associate counselin patent & trade secret lit@atiMunicipal Court Judge pro tem
& Superior Court Mediation program Attorney-Cligae Dispute Arbitrator, Long
Beach Bar Association; Patent Panel, American fatiin Association.

Adjunct Law Professor, Golden Gate University Sdaddaw, LL.M. Taxation
Program;_Georgia Institute of Technologgreviously taught heat and mass transfer
laboratories, and analog and digital computer latmoy.

Current Member : State bars of California, Texas, Arizona and Ney&onfirmed

to succeed as Chair of the California State Bar Bod of Legal Specialization
(2014-2015ps part of the at-large member term of (2011-2(A&)ow, National

Tax Practice Institute; Central District ConsumanBruptcy Attorneys Association
(2011-2014);Past Member. Member & Chair (2010-11) of the California Bar
Taxation Advisory Committee of the California St&@r Board of Legal
Specialization (2006-2011); Southern California Baptcy Inn of Court (2011-
2012); Long Beach Bar Association, (Board of Gowesn 1994-95); Orange County
Bar Association, Taxation Section, (Co-Chair Tedbgyg Law Section 1996);
National and California Society of Enrolled Ageii@ange Co. Chapter President
2003-2004); Registered Parliamentarian - Natiorsd dciation of Parliamentarians;
Business Management Committee of SEMA member (2897CA Bar: CEB
committee of (1999-2000); Taxation Section Exeat@ommittee (2002-2005);
Income & Other Taxsubcommittee (Chair 2000-208pecial Master, California
State Bar Association for Search Warrants undeaRéode 81524 (2001-2002).

18



