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|. PHILOSOPHY

Getting into trouble with the IRS is easy. Peapdat all the time. Easy steps include not openiag, not
investigating, and praying that IRS problems wollayvay . Its psychologically difficult to take coatr The IRS
can ruin your life. Creditors can ruin your lif® ost often, by the time a taxpayer in trouble $atiee problem it
will have grown to an overwhelming complexity. #ie overwhelming stage, there is an overp owerifgims

to take immediate action -- and the action takencsaise more severe and different problems. TakDe
resolution suffers from a combination of infrasture division and the resulting lack of awarendsisoov the
two main tax debt relief mechanisms interact wabheother. A thoughtful approach could compeniatthis
problem. When possible, the taking a middle anmadypath (by also not jumping immediately to aRSlor
bankruptcy filing) to enable (1) more time for istigation of the nature of a taxpayer’'s debt anda(Better plan
to project both the possibilities and advantagesctibns in future with an updatable time projettio

Il. CRIMINAL OVERLAY

The criminal tax problem may not be as much ofrarif and center” problem for average taxpay ersisgek
discharge taxes, but in some cases it can be. Ndaople forget that “simply avoiding payment” opbfiscious
failure to pay” taxes can be a criminal evasiors aXaxpayer seeks to eliminate tax debt, it shibaldonstantly
remembered that every planning move should bdiplse? when seen through a criminal evasion filter.

The overriding aspects of this outline presup p oseq@ay er with low financial net worth and/or solegitimate
basis for inability to pay tax. Further, both bankicy and offer-in-compromise filings require agayer to set
forth in writing, under penalty of perjury, all tieir assets. The mechanism is supposed to rehepayers of
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debt because they don’t have enough assets tyg pasiltheir taxes. When a taxpayer has liquidtasseveral
multiples of magnitude over the amount needed totpa tax, watch out!! The same is true for illdjassets
that are many more than several magnitudes ovartioeint needed to pay the tax (government expects
taxpayers to suffer an inefficient liquidation gsessary, in order to pay the tax). Further carapéns include
not filing as a potential “plan” to evade taxesling of tax returns is important whether moneyailable to pay
the tax or not.

lll. INFRASTRUCTURE LACK OF INTEGRATION

The two main avenues for compromising tax debt' @féer-In-Compromise” and “Bankruptcy”. Currenttyon-
collectible is another designation, but generadiguires a persistent, chronic, dim future prospéebility to pay
over the long term. The rules are different foheaicthese options, but the path to each affirnegbiasis for
relief triggers different tolling of statutes omitation for rules that enable taxpayers to takeaathge of any
solution.

A main structural impediment that prevents debfams having counsel that includes a balanced apghroa

both is that tax practitioners and bankruptcy ptiacters are by and large usually two differentuge of
practitioners of predominantly different types.gtjithe populations of the two groups are predomtipaseparate
and only rarely are professionals a member of gatbips. Tax practitioners predominantly includeteys,
CPA’s, enrolled agents, and unenrolled preparemskBiptcy practitioners are exclusively attorneys.

Debtor Bankruptcy practitioners are generally verisenon-tax bankruptcy law, but often have a rueibary
knowledge of tax discharge law. Bankruptcy pramtiérs have a right to practice before the IRS adQourt,
but among more than a few tax debtor bankruptcygtfii@ers, an in-depth tax practice is somewhgd.ra
Conversely, the overwhelming bulk numbers of Taacptioners ( CPA'’s, enrolled agents, and unerdolle
preparers) do not have a right to practice bankayeiw. Further, unenrolled tax preparers cannomnadly
represent taxpayers beyond the preparation and @fia return.

The vast majority of CPAs and enrolled agents preepad file tax returns and also represent taxsafvenether
those taxpayers were tax preparation clients or. idius, the majority of Offers-In-Compromise ated by
taxpayers (with or without the assistance of d@lior by CPA’s and enrolled agents. Add to thiie fact that
most taxpayers in trouble will reach out to the tmesent and most familiar professional relatingteir tax debt
which is likely to be either a CPA or enrolled ager an unenrolled preparer that will probablyeréghem to a
CPA or enrolled agent.

There is probably more decisional weighting in tgedkelihood that a CPA or enrolled agent willdntacted
first. This includes the so-called negative asstam with bankruptcy and the apprehension oveeptddl costs
with an attorney, especially if a creditor beginsadversary proceeding. But it is also more likélgt
practitioners that have the capability only to @ers-In-Compromise will urge and sell that seevio a
prospective client because (1) it is a service@R& or enrolled is licensed to perform, and (2ythee unable to
advise what the bankruptcy result might be (eifemause they don’t know or actively don’t want toWw).

The IRS is only one creditor, but a CPA’s or emblhgent’s tax client may have dozens of othertasn-
creditors. Its understandable for a CPA or enraligeht to severely want to avoid the non-tax sidsaokruptcy.
But unfortunately any taxpayer is best served bintrg out the aspects of the taxpayer's WHOLE STYQR
that taxpayer’s situation and options, both now angrojected into the future.



Many bankruptcy attorneys have not delved deefly tax issues. On the whole, chapter 7 bankrupttyrneys
have traditionally maximized income by spendingretéd amount of time with each client, in much Hane
economic model as some volume tax preparers op &matehe most part, bankruptcy judges provide some
oversight, but only when the worst examples of laicattention to detail crop up in the more prolaéim
bankruptcy cases. One recent case of note was BeRre (9th BAP August 15, 2014) that at leadtigigr
resulted from an inadequate amount of attorney sipent with the client. Part of the case opiniaiuided
suggestions about the minimum standard of timeraedaction between attorney and client.

Exacerbating the above problems from divided ptiacter infrastructure above, is a common propenftyany
practitioner to “take quick action” when presentdth a client’'s problem. There is a saying thah&@nmer sees
every problem as a nail”. Each practitioner terwtake action with the solution with which they amest
familiar. This is even worse when clients delibelkaavoid and delay for as long as they can coralidy ignore
their problem, before seeking help at the last beinu

When action is needed “now” its very likely that thme will be spent looking at the “other”side bietpotential
solution. Careful bankruptcy practitioners wiklinde a disclaimer in their engagement agreemerggesting
the client consult a tax attorney, while tax pitamhiers will include a provision to have the cli@insult a
bankruptcy attorney. There is usually the addgeharal provision that has the client assumesiskef errors
resulting from an incomplete investigation.

In some cases practitioners take action knowingttieresult will be ineffective or rejected, but sb to relieve
an annoyance pressure point the taxpayer wantediremediately despite the problems likely to teated. The
practitioner hopes to combat a charge of filingaal faith with the defense of a mixture of exigeaoyl
negligence? In reality, there is not too muchhia tax realm that requires such immediate, lastiraiaction.
Conversely, even a taxpayer whose house is hetwliragd foreclosure jeopardy can take the time aml@bout
their tax debts.

Both “Offer-In-Compromise” and “Chapter 7 Bankrapt contemplate that the debtor have a limitedwetth
for efficient elimination of tax debt. They ardfdient in that “Offer-In-Compromise” only rids gernment tax
debt, but “Chapter 7 Bankruptcy” has the potentaid government debt along with personal debfte®a
debtor with sizeable personal debt might choos&riogtcy, even where priority, nondischargeabledbt will
not only remain, but will be “locked in” due to thankruptcy at least until the next separate batksuis
possible.

What is needed is a well known main scope of t&t densiderations. Ultimately, the taxpayer shduldw
available options, and the magnitude those optiansprovide as that taxpayer moves through tinaet &f the
destination involves exposure to practitioners thraterstand tax debt from both “Offer-In-Comp rorhised
“Chapter 7 Bankruptcy” perspectives. The IRS hdeast taken a half-step in this direction by pdong a
“PRE-QUALIFIER” tool to enable all practitioners tet an idea about how the taxpayer would fareakimg an
offer in compromise. (irs.treasury.gov/oic_pre_dieal ). A similar tool for testing tax debt disargeability for
each state’s bankruptcy exemptions environment avbelof great benefit.

The underlying theme herein is that “Knowledge Bse€ontrol Capability.” Any failure to know as nyafacts
and options as possible can increase inefficienayn@redictability of outcome. Any investigationaseeded
tonic to compensate for “failure to know,” would helpful.



V. THE BASIC LIMITATION STATUTES

The IRS 10 year IRS tax collection statute 25 U.8§68502(a)(1) provide for the government and IR§eioa 10
year “collection window” chance to collecting trextfor a given tax assessment year before the 40 ye
collection statute expires due to passage of @eetain acts can cause the time ticking away towasd10 year
non-collection deadline to be temporarily “stoppedtolled” which causes the 10 year period to bexdl, 12,
or more. A debtor that outlives the length of tbéection statute is relieved from the IRS'’s apilio collect the
tax owing for that particular assessment.

The bankruptcy statutes generally provide for thveeghment and IRS to get a “collection window” aefiecting
the tax before a taxpayer can file for bankrupteg abtain a discharge (in some instances, for daxes ) of the
taxes owing. This window of opportunity at coliectis broken down into three possibly overlap ginge
periods, all of which must be elapsed before bgmiay filing in order to have a “chance” to disclatbe taxes.
Some of the periods pertain to other types of takaer than federal income tax. For now we foauly on
federal income tax to simplify the complexity invetl. In essence, a bankruptcy must be filed “bdyaththree
periods in order to be able to discharge the take three periods usually only “nest” within tbedest period if
areturn is filed on time. Part of the reason HBwhe years can be discharged even if filed lat@rithe very
reason that the “2 years from taxfiling” p eriodsés.

One of the reasons the discharge of taxes is inéhe relates to the recent 9th circuit case of MARSMITH
V. IRS (In Re Smith) (14-15857)(9th Cir July 13180, in which the 9th circuit had an opportunityjem a line
of cases in other circuits holding that any laledftax return would not be dischargeable in baotay (the 9th
circuit refused to join this line of cases). Tloecalled "One Day Late Rule" cases in the 1st,&il®th circuits
include: (1) Inre Fahey, 779 F.3d 1, 4 (1st @¥15); (2) Inre Mallo, 774 F.3d 1313 (10th Ci012) cert.
denied in Mallo v. I.LR.S., 135 S. Ct. 2889 (201%)3) In re McCoy, 666 F.3d 924, 932 (5th Cir. 201Phere
are other restrictions on discharging taxes omedfil@d case, one of which is known as the SFRlern, and it
will discussed below.

In the spirit of repetition, the three bankruptagripds as thresholds that a bankruptcy filing sthdnal beyond in
time are:

the 2 year bankruptcy taxfiling statute 11 U.$G23(a)(1)(B)(ii);

the 3 year bankruptcy tax year statute 11 U.S5D.7ga)(8)(A)(i); and,

the 240 day bankruptcy tax assessment statute3.CLE 507(a)(8)(A)(ii).

These seem as if the application to a tax yearavbelstraightforward, but they are not. The 3 wtatute is
normally measured from the time the taxes are dueetfiled and it can change from tax year to tearyand
with a taxpayer’s extension. The 2 year fromdjigtatute is a little easier to measure, so lorigraseturns are
filed with good proof of when they were filed. TB40 days from assessment is often difficult tosuea
because assessment occurs when the IRS posts antashtax due. Paper returns may go days andsveek
before opening, and the IRS may be slow at puttiegrumbers up. All of these dates need to be know
precisely, especially if a bankruptcy is plannedédiled with the expectation of discharging certax amounts
from certain tax years.

Statistically, it makes no sense to leave only atstime between time the last known thresholdkezeded and
the date of taking action by filing (CUTTING IT CISE), as all sorts of hidden inaccuracies may bsgmte The
debtor might just be wrong about computing the firegods. Further, calling the IRS and gettingebal
assurance does not count. Even getting a tramsargccount showing entry of an assessment maygaowtt,
because it could also be wrong (see below). Onkeotvorst situations is an error where a filingvaaday off
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because some internal or policy change, or mis#eated factor moved the outer edge of a thresadélv days
one way or the other.

What if the taxpayer was living in an area withisadter such that the IRS moved the due date dbsheeturn
into the future by a week? (In a Presidentially IBex] Disaster Area, the deadline for assessmeptoma
postponed for a period of up to one year for irtirgis & businesses under IRC Section 7508A.) Algdraw
on filing a bankruptcy might cause a violation loét3 year statute, for example. In another setogkibles, what
if a preparer gave a false filing receipt and #teim was never filed? Tryingto correct suchmmaren the midst
of an Offer-In-Compromise or a bankruptcy filingwa be a double punishment that might incur addéio
interest and delays where the IRS record would negecting before action on the tax debt coulefalace. A
more salient point is that if an underlying datéhie time and filing computations may be in ermod any
computation based on it might also be incorrece frinscript of account might be wrong.

V. Tolling

For taxes, tolling has more significant short témpact in bankruptcy than the relatively longenmtempact for
the tax collection statute. But again, tollindpmth bankruptcy and tax can occur due to actiokentaefore the
IRS. Tolling in both bankruptcy and tax can alsouwaue to actions taken in bankruptcy.

In general, for bankruptcy, a given tax year miishimimum have a vintage that is aged by greatan &h
minimum amount, usually a triple test (includingé&ars since the taxes were due, 2 years sincara rgas filed
and 240 days since the tax was assessed). Fampaoy, if a taxpayer is at a point less than tl@mum age
for discharge, tolling pushes that minimum age i@ future by “freezing” or “tolling” the abilityo count time
toward the total of thee minimum age for discharge.

For tax, the government’s IRS has 10 years tocatdllee tax, measured from the date of assessnfetite
government cannot collect the taxes owed withit 1i@ay ear period of time (subject to further exeeps), the
tax cannot be civilly collected from the taxpayaend the taxpayer thereafter owes nothing for thg ¢ar in
guestion. When a taxpayer is at a point less thari0 years left to collect the tax, tolling stape time count
from assessment. Stoppingthe time counting feretdhaustion of the 10 year period, in effect paghe 10
year threshold forward.

Note at the outset, that the very differences engtals of the periods, as well as the lengthe@two periods.
The shorter period involves having a particulantear “eligible for discharge” but only if a bankrtcy filing is
performed. The longer period involves having aipalar tax year designated as “no longer colléetid-or a
given tax year and the time near the 10-year ¢alestatute nears, taking any action that failsliminate a tax
debt for a given year will probably unnecessariglpngs the time the debt is owing for that year.

TAX
oy 1
Assess Not Collectible
Bankruptcy
3y
Assess Dischargeable

Each tax year for which money is owed has its av@p,arate time line. The problem is that mostrigkivents
resulting from a taxpayer’s actions to relieve unted consequences of the tax debt will toll orAeeall a
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taxpayer’s years simultaneously. Assuming tax retwvere filed on time, and that unpaid taxes aredofer
each year, a compressed collection of the abogs for five years, with older years at the top migbk like
this:

oy 1

3y

oy 1

3y

Oy 1

3y

Oy 1

3y

oy 1

3y
Y X

A taxpayer at time X (drawing a vertical line upadrom the “X” symbol through all of the years) hagear to
go on the collection statute for the oldest taxay®R years on the next oldest tax owing, and solfban offer in
compromise application is filed, the 10y lines le tight of the X will begin extending, AND the peayer will
have to make an offer and pay some amount on tileofaxes in the diagram. If Bankruptcy is chaoatetime X,
all of the taxes are discharged, but the tax ddimerto suffer possible negative effects of the&khgrtcy.

But, most taxpayers that are behind on their tenight not be able to tolerate all of the collectamtivities that
would occur over 9 years. Taxpayer at time Y, \{ding a vertical line upward from the “Y” symbol tugh all

of the years) for example, in the current yedniagpresent day, about to file a return. Taxyé&ans current,
one year ago, & two years ago are not dischargedtd& owing from three years ago will be dischabde in a
day, as well as taxes from 4 years ago. Althougbrmeshould ever try and file for an eligibilityathoccurred a
day ago (its just too statistically dangerous)clesr that for any point on the simplified comses chart that as
the taxpayer moves into the future that tax yelte ffom non-dischargeable, to dischargeable,feradly from
“collectable to a point “no longer collectable aspthe CSED date”

Also keep in mind that for an actual taxpayer’'srtheome years may have been paid on time. Othaysbe
effectively ineligible because of a substitutereturn (SFR -- see below). Many more and diffepogsibilities
present themselves. What is not shown on the aloeee-simplified chart, but which might be valuabb the
taxpayer, include:

-What is the magnitude of tax debt for each taxyea

-Is there any tax year which is simply not discbalie?

-Is there any year for which CSED will either neaecur or will occur at 30 years, or 50?

-What are the taxpayer assets available to payath@oluntarily or forced)?

-What is the amount owed in non-tax debt versusiéa, at any given time?

-Is there any net-worth changing event, inheritasdenancial disaster on the horizon?

-What is the taxpayer’s current annual income?

-What state or federal exemptions are availabtbédaxpayer?

Unintended Tolling: Small magnitude tolling can occur without actanrealization of the tax filer, for
administratively mandated (extended) due datesumiies include moved tax return due dates in agive
geograp hical location for natural disasters, angetadates (like April 15) that may otherwise tall a weekend
or a holiday.



Deliberate Acts Tolling: Tax Actions: Generally the 10 year Collectiont8ta Expiration Date CSED is 10
years from assessment (86502(a)(1)). Acts thandxthis statute are numerous and only some ahtre easily

found provisions are shown in the below chart.

50+ year CSED?AIso keep in mind that before the end of the #aryCSED period (whether or not extended by

any tolling) that the IRS may institute a civil sto reduce the assessment to a judgement, andiéaie an
additional 20 year CSED in addition to the firstyléar CSED. (§7401)(87402) (86502). And, that 28ry&SED
is extendible for another 20 years(subject to capgroval)(IRM 5.17.4.6.2.5.). This is 50 yearsat extended
by taxpayer’s acts along the way (SEE 28 U.S.C183QR This type of litigation also suspenddedion
during the pendency of the lawsuit. (IRM 5.1.19.3.2 Ordinary state court property liens are rdedrin
county/state court, but this type of federal liercieated on the filing of the judgement in the.diStrict court.

(28 U.S.C. 6323(c))

Another principle to remember is that an actioreteky a related taxpayer can cause the statuimitdtions to
continue to remain tolled, even against the wisliebe taxpayer being tolled. Actions regardingidilers and

appeals of actions to quash are two examples.

VI. HANDY BUT INCOMPLETE SET OF TOLLING EVENTS

Collection Statute Limitations & Tolling Events

Type. No.’s Separated by Periods =IRM Time Cite
Second Tier Tax Collection Suspension upon Second riodPleeginning with First Tier 4961(c)
Tier Assessment when First Tier applies for refund | efuRd

within 90 days

Installment Agreements CSED suspension Short, ogltioon integrated time 6159, 6331
During pendency, 30 days after rejection, 30 days rioge. Small, additive time periods| IRM
following termination, or appeal of rejection. 5.1.19.35

(Whenever Levy is precluded)

Innocent Spouse Application

Analyze 6015 claims and 6330 periods together wheg
6015 is raised during Collection Due Process Hgarin
5.1.19.3.6

From Request to wawerefusal
re90 days + Tax Court Appeal Periof
+ tax court decision is final + 60 day

6015(b), (c),
Q)

S

\"ZJ

Substitute for Return SFR for a given (previous) ta | Also Starts a 10 year collection 6020(b)

year statute, but will start delayed from 14 6502(a)(1)
years 5.1.19.3.15

Collection Due Process Hearing IRM 5.1.19.3.3 Datquest is received, until hearirlg  6330(e)

is final including any court appeals




No Levy While 7122 Offer In Compromise is pending  3&&)(3) indicates reference to (N(%) 6331(k)(3)
IRM 5.1.19.3.4 a suspension of 6502 collection

statute. IRM 5.1.19.3.4 indicates

CSED suspension during “offer

pending’+ “post rejection” 30 days

+"time of timely appeal” rejection

considered in appeals.
General Time for Assessment 3 years 6501(a)
General Time After assessment, Collection 10 Years 02@5(1)
{Installment Agreement before 90 days of end of any| Judgement / Court Litigation 6502(a)(2)
extension period agreed in writing, at the timesezd Collection by levy is extended and IRM
into (OR) release of levy under 6343 after 10 year hallsiot expire until tax liability is 5.1.19.3.2
period and any extension period agreed in writing} atisfied or becomes unenforceable.
(AND) court collection proceeding.
Notice of Deficiency 90 days + 60 days or 6503(a)(1)

150 days + 60 days
Tax Court Petition Filed Tax Court Decision Finab@ days 6503(a)(1)
Consolidated Return Group Suspension when notice¢ 8tops for members as if they had 6503(a)(2)
deficiency sent to group member individually recdivetice.
Taxpayer Assets in Court Custody Custody Time & éithe 6503(b)
Taxpayer outside U.S. for 6+ continuous months IRM bsénce. If on return <6 months left 6503(c)
5.1.19.3.7; Includes partnerships under IRM thentférmonths from return
5.1.19.3.7.3
Extension Request Estate Tax Re: 6161(a)(2), Pefigoktension 6503(d)
6161(a)(3), 6163, 6166, 6166A 5.1.19.3.12
Extension of time for payment of 6167 Foreign Exten®f 6167(a) or (b);Limit 9 6503(e)
Expropriation losses years
Wrongful Levy / Seizure (to extent of value) of 3rd Seize-Return P. 6503(f)
party property (until anyone gets 6325(b)(4) M aketieate 5.1.19.3.10
certification) (3rd party related to Taxpayer?)
Suspension Pending Correction period under 507(g)(Zvent through Notice of Deficiency 4  6503(g)
for tax regarding 507, 4971(Tax for Failure to meet | 90 days.
minimum funding standards), 4795(tax on prohibited
transactions) are extended for time
Title 11 Assessment 6501, 6502 or 6229; 6212 AdTiase filed (assessment) + 60 6503(h)(1)
Consolidated Return days
Title 11 Assessment 6501, 6502 or 6229; 6212 AdTiase filed (collection) + 6 6503(h)(2)

Consolidated Return. IRM 5.1.19.3.1

months




Wrongful Seizure (to extent of value) of 3rd party eize-Return P. 6503(f)
property (until anyone gets 6325(b)(4) cert) (3edtp | Make Certificate
related to Taxpayer?)
Extension for Certain Summons (Initial Summons & idatiEnforcement Period = 1st day  6503())
Summons w/in 30 days of initial summons) of Couddeeding Brought through
resolution
Agreed Assessment & Extensions Extension + 6 months 511@)(1)
6501(c)(4)
Preparer Penalty Challenge. Initiation is (payihwén | From start to finish / resolution of the  66948))
15% of penalty & claim for refund); & continues unt | liability for the penalty resolution
resolution (IRS Denial, District Court Lawsuit w&®
days of denial / 6 months + 30 days filing of refun
Regulations Requiring notice to the secretary of eSsment tolled by notice & for 30 6872
Treasury (in bankruptcy or receivership fiduciary) ayd after notice, up to 2 years max|
between institution of action and notice received b
secretary.
Transferee/Fiduciary Liability Assessed & mailed fArd ailing to Tax Court decision 6901(f)
(6212) & until Tax Court Over (note 1) +60 days
Combat Zone. 7508(a)(1)(l) extends collection and mdin Zone + 180 days is the 7508
assessment for area presence, hospital and 180 daysamount of the extension.
thereafter. Under 7508(e)(3) of hospitalizaticonir If hospital time, only area time tolls
area presence, then any period of hospitalization a | collection as hospital time & 180 days
next 180 days will not add to collection statutking. following does not count
Action to Quash or Intervene in Summons. Suspendipanforcement 7609(e)
(1) Taxpayer whose Liability Summons issued (2) Beding through appeals. (2) fronj
Anyone else intervening 6 mo after service throwgiolution
Taxpayer Assistance Order System Programming make 1(@gl
TARD = Taxpayer Advocate Received Date recordatiomeliable. Gen. TARD -1| 5.1.19.3.13
TARD day not Counted thru TAO issue
U.S. Military Service: Request for Deferment. Hilgi Active service period and 180 days 50 U.S.C.Al
if active for 30 days or more 10 U.S.C. 8101(d)(1). | thereatfter. 83911(3)
5.1.7.12
Bankruptcy Statute Limitations & Tolling
Type Time Cite
3 year bankruptcy tax year statute. Tollable (keta Bankruptcy Filing must be more than  8507(a)(8)(A)
owing for a given year fails the 3 year statuieai 3 years since the filing due date (with )
PRIORITY DEBT) extensions)
Nature’s Extenders Extensions, disaster, executive, Administratjve
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Tolling: Prior Bankruptcy+ 90 DAYS 8507(a)(8)han

Government unit Prohibited from Collection Collectibue Process + 90 DAYS ging para after
(G)

240 day bankruptcy tax assessment statute (If taxes 8507(a)(8)(A)(

owing for a given year fails the 240 day year stgtiis i)

a PRIORITY DEBT)

Especially Susceptible to Equitable Tolling 240 dapdow philosophy Judge

Tolling: Prior Bankruptcy+ 90 DAYS 8507(a)(8)han

Government unit Prohibited from Collection Collectibue Process + 90 DAYS ging para after
(G)

2 year bankruptcy tax filing statute) Putnam v. BRS 8523(a)(1)(B)(

br 656 (Bankr. E.D.N.C. 2014)-(If taxes owing for a ii)

given year fails the 2 year statute, its NOT aiitio

debt)

Especially Susceptible to Equitable Tolling 2 yeandow philosophy Judge

Fraudulent Return or Willful Evasion (If taxes ogin | Not dischargeable §523(a)(1)(C

for a given year fails the 2 year statute, its NOT
priority debt)

Tolling Offer-In-Compromise + 30 days 8523(a)(1)(B|)(
i)

Ollie-Barnes v. Internal Revenue Service (In raedll 2 year statute equitably tolled by prjor Created

Barnes), Case No. 09-82198 (AP No. 14- 09004) barikres

(Bankr. M.D.N.C. November 6, 2014) (Kahn, J.)

(note 1) Fiduciaries and Transferees: Transfarddransferred assets. The period of limitatfongissessment
of an initial transferee is one additional year @&y that for the taxpayer. For a transferee ohadferee, the
period is extended one year after the period ferpthior transferee, but not more than three y dées the period
as to the taxpayer. See IRC Section 6901(c)(2)s& periods may be extended by agreement and, nevyeov
extension by the taxpayer affects the transfeoeesperiod. The periods may also be suspendedgicemain
court proceedings ( see IRC Section 6901 (c),rfdjf®). Generally, a time limitation imposed by teté&aw on
fraudulent transfers has no bearing on the assesgmeod; federal law controls. See United States
Summerlin, 310 U.S. 414 (1940); Bresson v. Commissi, 111 T.C. 172 (1998). Fiduciaries and tiemsd
assets: The period of limitations for assessmaaithsa fiduciary ends at the later of one yearatte liability
arises or the expiration of the period for collentof the tax. See IRC Section 6901(c). This pemag be
extended by agreement. See IRC Section 6901(d).

VIl. EQUITABLE TOLLING (HISTORY & WARNING)

Equitable tolling generally relates to the abilifythe courts to give relief when the principlesgecially window
magnitude principles) embodied in limitation stagiare violated, even where the individual scalgnitude
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technicalities do not create a violation, but whé&epolicy behind the principles would be fruseécat Facially,
the bankruptcy 3 year, 2 year and 240 day prowsgaem straightforward. 3 years from the due afadeax
(including extensions) can be counted using a dalen2 years from the time of filing a late tabura, until the
filing of the bankruptcy petition also seems stithgrward. 240 days after assessment also seems
straightforward, but may be difficult to track sinftassessment” is a posting activity that occuthiwithe agency
and is generally unknown (you can’t trust someama @hone line to give you that information).

The Supreme Court tolled the bankruptcy 3 yeauseah 2002 in the Young case (Young v. United &t &35
U.S. 43 (2002)). In Young, A timely filed returrag/ followed by two bankruptcies, with the seconakibaptcy
having a filing date that was over 3 years fromdbe date, with extension, of the filing of taxesrevfiled. The
two chapter 13 bankruptcies were so close togehiatrthe IRS didn’t have a full 3 year op portunitycollect the
tax.

IRS Chief Counsel Memoranda of 200404049 stateddéspite the tolling of the 3 year statute in lthee
Young holding of the Supreme Court for the timeahhan Offer In Compromise was pending, the Chief
Counsel's Office Opined that “equitable tolling’anot operate to suspend the 3 year “look backdg ef
507(a)(8)(A)().

Then, in 2005, the “hanging paragraph” was addstgtter 507(a)(8)(G) that codified the tolling pigions (to
overrule Young) as (1) “governmental unity is poted under applicable nonbankruptcy law from obifey a
tax as a result of a request by the debtor foraamgeand an appeal of any collection actions takgmrop osed
against the debtor plus 90 days; plus any timendwvihich the stay of proceedings was in effect riar case
under this title or during which collection was gueled by the existence of 1 or more confirmed g lander this
title (title 11) plus 90 days”

You would think that a congressional amendmeniothifg tolling could perhaps eliminate judicial agsim in
going for “equitable tolling”, but that might becorrect....

Todd Terry Putnam v. Internal Revenue Service @1redd Terry Putnam) Bankr E.D.N.C., 2014) (Januaty
2014) Three chapter 13 petitions were filed. Nalibsge for tax returns filed August 2004, even thochapter

13 case #3 was filed July 2011. Footnotes indidaethe earliest tax year owing occurred postetids to the
first bankruptcy filing. However, even considerthgs first year’s tax owing to be prepetition, tieeal number

of days between the three chapter 13 filings tdt&#3 days, far short of the 730 days (2 x 36%)vio years.

Ollie-Barnes v. Internal Revenue Service (In ragcllarnes), Case No. 09-82198 (AP No. 14- 09004nks.
M.D.N.C. November 6, 2014) (Kahn, J.) Debtor waly doutside" bankruptcy for only 1 year and 8 mantif a
3-serial bankruptcy stretch. The philosophy of2hgear bankruptcy statute is that the governmeha @ year
opportunity to collect from the taxpayer after thpayer's late return is filed. That aspiratiaigective of the
2-year statute was not met, and so the court heldthere was equitable tolling and that the 2 geatute was
not met.

Further a case prior to 2005 was In Re Nolan, 2R®BB5 (1997), which rejected tolling of the 3 ystatute. But
| believe that the value of Nolan is its explorat@f the operability of 523(b) which states thatetaare excepted
from the general rule of 523(a)(10) that providest ta general debt being nondischargeable in a paitkruptcy
Is not dischargeable in a later bankruptcy. (Keithden Opinion) It sets up a lions share of tlasoaing that
equitable tolling should be resisted by bankrupdayrts for tax debts, but that doesn’'t mean tigaten debtor’s
case won't be judicially held to be equitably tdliglespite 523(b) and the 2005 hanging paragraptg ane or
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more of the three bankruptcy time periods.

Conclusions from these discussed tolling casdsais(il) equitable tolling is still alive, (2) they2ar limitation
under 523(a)(1)(B)(ii) is particularly subject tquiable tolling because the changes in the bartkyuptatute
were responsive to the 3-year and 240 day coddgieavand not the 2-year code provision, and (2ean
taxpayer starts a pattern of multiple applicatiand overlapping deviations from singular availmahtelief, that
it is more likely is it that a court will find sonteeative opening to deny a tax discharge (andv/fording that
the 10-year collection statute was exhausted3onfie act must be availed of to get a taxpayer burbaoble
should be followed by a long period of normalcy.

Other possibilities for equitable tolling?

The above chart is laden with traps for the taxp.ayenight be used to suggest more and differam¢eéntive”
possibilities for extension of the 10 year collentstatute. But they also bring into questioncaw/tich of the
categories that toll the tax collection statutehhagso toll bankruptcy statute. The “a requestlgy debtor for a
hearing and an appeal of any collection actionsriak proposed against the debtor plus 90 day sigehs
subject to interpretation. First, what about téx bf the provision? Is it read as (a requesth®ydebtor for a
hearing and an appeal) of any collection actiokertar proposed against the debtor plus 90 dayx"% it read
as (a request by the debtor for a hearing) and @san alternative OR) (an appeal of any collecidions taken
or proposed against the debtor) plus 90 days”? faimeer requires a hearing AND an appeal in onactThe
latter, although it uses “and” seems to suggesaary or an appeal. (assuming the hearing wayonaale)?
What a mess, especially a mess for inviting juthici@rvention. The next possible matters thatletdne found
to toll a bankruptcy limitation period might be:

(A)What about the request and appeal of a deniahafistallment agreement, especially where itar ¢leat the
taxpayer’'s motivation was to stop collections?

(B) What about innocent spouse?

(C) Is charging a wrongful seizure an attack ooleection action?

(D) When will a Taxpayer Assistance Order and apip@aicate collections?

(E) What is the effect of any of the foregoing wivembined with a CDP request?

We have seen from the chart that a CDP hearingstduiggers both a bankruptcy tolling and a tdlection
statute tolling. It is again emphasized that doaavill toll all the years in question. Once ankeuptcy
limitation for a given tax year is clearly beyons threshold limit, tolling it may probably notgatively affect
that limit, HOWEVER that fact alone is not helpf(ll) there might be a mistake as to that limit,t(ahscript
may be in error, (3) most practitioners don’t tdke time to file a freedom of information act fbettaxpayer to
compare it to the transcript, (4) there may besfatthe file that suggest tolling at an earliendip eriod for a
different, unexpected and unusual reason, (5)peaeer can never preclude the possibility of judlietuitable
tolling, and (6) both the IRS and a judge mightidig and find facts that support a new theoryqfigble
tolling.

Imagine, without even considering tolling, a 104yleistory of inability to pay taxes. For each yaar, there will

be three limitation periods and a 10-year collecstatute. This translates into 40 possibiliti#hen applying
tolling will complicate the 40 possibilities. Itay be that in reality, there will be a fewer numébgcritical years,
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but there with be different values attached todweng in each year. If there are one or two lageaes that
make a decision to act particularly critical, ityrae that correctly evaluating those years can raakfference
on whether the client is willing to accept the negacost of taking action in order to remove thedebt for
those years. This is the principle outlined in 8eare case opinion of “ascertaining debtor’s oves and
defining the goals of the representation.” Withtaking the time for investigation for so complexyastem, it
will be impossible to help the debtor achieve aost sf predictable control. Especially true whexk éations
affect bankruptcy and vice versa.

VIIl. SFR (SUBSTITUTE FOR RETURN) THRESHOLD

The overall SFR mechanism as to discharge of thixojeerates with an often used philosop hical mashaof
“Tell Me Before | Find You.” The most importantgects of this mechanism involve non-filers thatrfeoin
from the cold” deciding to resume a pattern ofridxrn filings after having not filed for a longte (often as
much as 20 years). If you prepare and turn ingtaxns for the past 6-7 years, and do it befofKRows about
your lack of filing, the service has a policy oftmiestituting criminal tax evasion charges.

The “Tell Me” part of the mechanism is extremelypiontant in a country having a “voluntary” tax systand in
which the 5th Amendment of the Constitution, thodghlining in importance, is still active. Whereaapayer
files a fraudulent return (say on January 30) & ffiles a non-fraudulent amendment (say on Maychaud
has still been committed and all of the potential and criminal penalties can be visited upon tigayer.
Thus its clear that the taxpayer’s narrow voluntiigt statement of what they owe, as embodiedritarn is
golden for the IRS. IRS does not want a systemhithvpeople can “fabricate” and then “correct itamh
caught”. IRS has never had and never will haveati sufficiently massive to operate such a sysfEnhus, the
“Tell Me Before | Find You’mechanism is also at theart of the SFR mechanism, with IRS valuing vtdon
tax representations and seeking to severely puatish“correct it when caught” compliance. IRS ddas in a
way that disadvantages the bankruptcy system.

Generally, people drop off the IRS tax grid wheeytlbecome homeless, when they die, when they tbave
country, and for dozens of other reasons. Sodsritpere is no employer, contractor boss, serepient or
merchant to file 1099's or W-2 statements to tH& IiRere is no reason that the IRS should knowalpadrson is
still alive. Without any such indication, the IRty likely never try and make contact. HoweveremrhRS
believes that money continues to being earnedayt fget around” to creating and recording a taMmetunder
IRC 6020(b), known as a “Substitute for Return'SéiR.

In practice this happens from 1 - 3 years afterdiedate for a return of the tax year in questibrlone
properly, there should be (1) some fairly concnetication that the taxpayer is still actively eaagimoney, and
(2) proper records procedure for opening, and {Beosomputing the tax on such income, and finadly railing
the computed SFR return to the taxpayer. As aépax reminder” mechanism the SFR has some eféewss.
When the taxpayer gets an SFR, it is computed sathe form of income, and with subtracted persanal t
exemption and the standard deduction to arrive @dgisted gross income (AGI) figure, and with tine
calculated based upon that AGI.

Because the “bare bones” computation does notdedieductions and credits that are personal totinadual
taxpayer. So, an employee taxpayer is encourageditintarily create and file a tax return afterSkR, because
(1) the IRS allows it as a mechanism to re-setatheunt owing, and (2) in order to reduce the thxdthe IRS
by claiming those deductions. The self-employedtlasevere need to make the adjustment becauseosieof
goods sold” is typically an enormous business daoluenade before arriving at taxable income.
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The typical nightmare scenario entails a businkastuys $80,000 of goods and sells them to a biayer
$100,000. If the buyer 1099's the seller, the gowent sees an income to the seller of $100,0Q0ykhout the
cost of goods sold deduction. The SFR tax bilt $erthe seller-manufacturer will show an incomé&n00,000
minus the standard deductions and personal exengtéotax computed based upon $90,000 adjustes, gnod
an income tax of about $20,000. The seller-manufar is then highly motivated to create anddileturn that
shows only a $20,000 profit and might result imaliability of $1000 (ignoring self employment tdxat may or
may not be present).

The problem is that the IRS (a) sets the initid,$R0 tax bill for the SFR as a lower threshold,wbl not allow
ANY AMOUNT of tax for that year to be dischargedaankruptcy unless there is a new voluntary disclesf
additional income that the IRS didn’t previouslyoknabout (c) that results in a tax exceeding th@&X lower
threshold, and only allows a bankruptcy dischapgetat part of the total tax that (c) exceeds&be,000
threshold in this example. In both the employ mexstecand the business case, the IRS allows ladedtern
which they substitute for the SFR in terms of ypayment (and along with late fees for not filingtone, and
interest, and penalties, etc). But for purposdsaokruptcy discharge, they will not allow a disgieeat or below
the threshold level, even though they acknowletge the amount owing to them may only be $1000.00

Thus, for most taxpayers, the presence of an SERjiven tax year is a blocking event for bankrypdischarge.
In that event, an Offer-In-Compromise becomes arementally stronger candidate, particularly ifrthis no
regular non-tax debt, and also particularly if %R year is the only tax debt owing.

IX. SFR REPLACEMENT WITH A LATER FILED RETURN

A. Generally 5.1.19.3.15 (01-01-2006)

If the taxpayer later files their own "signed", wotary disclosure, return showing a tax liabilityaler than the
assessed liability, and that return is acceptethbyService as filed, the tax liability may be regllito show the
amount of tax reflected on the taxpayer's retutre driginal SFR CSED date remains intact.

If the taxpayer's "signed, later" return reflectsrentax than that assessed from the statutoryenbéised on the
section 6020(b) return, then an additional assessiménput for the increased amount. In this sdenghe
original CSED remains intact and a second CSEDbeiky stemically established based on the additiona
assessment (amounts over the threshold SFR ambuegsence, treating a single tax year as hawing
assessment dates. Of course, the first assessatertihdt sprang from the SFR will not work for banktcy .

September 2, 2010, IRS Office of Chief Counsel bBb@C-2010-016 made the IRS position clear oniskise.
IRS will only object to discharge of tax based aetairn filed after the statutory due date aseareturn, if tax
assessment has already been made by the substitueeurn process under 6020(b). In other wol#sSFR
portion is the only portion they will raise in arth@uptcy objection.

B. SFR TYPICALLY USES DEFICIENCY PROCEDURES

Deficiency procedures are generally followed, amel$FR sections dealing with the 30-day and 90letagrs are
IRM 5.18.1.5.5 (04-06-2016) Letter 2566 (30-Daytee & IRM 5.18.1.5.6 (04-06-2016) Statutory Nmtiof
Deficiency (ASFR 90-Day Letter)

Letter is sent. If a taxpayer fails to file, IRSyrfde a substitute return for you. This return htigiot give you
credit for deductions and exemptions you may beledtto receive. We will send you a Notice of a&fncy
CP3219N (90-day letter) proposing a tax assessrifentwill have 90 days to file your past due taxira or file
a petition in Tax Court. If you do neither, we walfoceed with our proposed assessment. If you ieeedved
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notice CP3219N you can not request an extensiditeto

The return we prepare for you (our proposed assag3iwill lead to a tax bill, which, if unpaid, wikigger the
collection process. This can include such actiena kevy on your wages or bank account or thegfiha notice
of federal tax lien.

C. ASFR 30-Day Letter 5.18.1.5.11.9.1 (04-06-2016) The ASFR 30-Daitdras automated. The 30-Day
Letter consists of:

30-Day Letter 2566

Tax Calculation Summary

Summary of the Income Sources

Explanation of Penalties and Interest

Taxpayer Response Form

Publications 1, 5 and 594

Notice 609

Cover Sheet & Return envelope

Note: If there is allocated tips income, Form 25Qdreement to Assessment and Collection of

Additional Tax and Acceptance of Over-assessmeradded to the Letter.

When a taxpayer falils to file a timely income teturn or files a false or fraudulent return, thevise may
execute a return under the authority of the IRCO§BRdeficiency procedures. If the taxpayer falgdespond to
the 90 day notice, the Service makes a deficiessgssment. The Service may also make a deficiasgssment
if the deficiency is upheld by the Tax Court. Uptbat assessment, the 10 year period of limitatmnsollection,
provided for in IRC 6502(a)(1) begins.

X. SFR CREATION RULES

A. GENERALLY

The Service has authority to prepare and procéasraturn when a person fails to file a requiregdim or files a
false or fraudulent return under authority of IR€tBn 6020(b). If the Service processes a taxmghvepared
under the authority of IRC Section 6020(b), theeasment date will start the period for the stabdiienitations
for collection per IRC Section 6502(a)(1), but does start the period of limitations for assessnféme usual 3
year / 6 year periods).

Much of the older procedure is described in the cddMillsap v. Comm’r 91 TC 926 (1988)

Much of the early procedures involved starting vattdummy” SFR having a $0 amount as an entry.nfthe
person working up the case would add info fromrtiaster data file. Data from the master data foellel then
be used to compute the tax. The revenue agest,@fhstructing the income and tax, would creatpart. The
SFR was required to be signed manually. Then thentee agent would mail the report along with a tz~’
letter with an explanation and computing the (8geside comparison of self employed to wage earner)

1999 IRM 5.18.1.7.1 (5/27/1999 Non filer usingst@ account IRS Chief Counsel N(35)000-169 (1986/
procedure is established by the IRM & CC Noticelwiit data from which tax can be computed, its nedlid
6020(b) return.

2008 changes to the rules. Commissioner Authoridg delegated and the process seems to have eateme
computer-friendly era. Automatic SFR system, ASEERor wage earners earning less than $100k. dsiayt a
lot more automation is involved.
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Much of the newer procedure is described in VIVIANRADER, ET AL.,v. Comm’r 143 T.C. No. 19 (October
29, 2014). It also reminds us that most attackaro8FR are lame. Like fail “to cite a deficiendgtsite and/or a
tax statute from which a deficiency and penalt@sidt arise.” To constitute a section 6020(b) SRRe 'return
must be subscribed, it must contain sufficient infation from which to compute the taxpayer's tablity, and
the return form and any attachments must purpobeta ‘return’.” Spurlock v. Commissioner, T.C. Mem
2003-124, 2003 WL 1987. The SFRs should consist of

-an IRC Section 6020(b) Certification (Form 13496);

-income tax examination changes (either Form 4548-BRorm 4549); and

-an explanation of the changes (Form 886-A).

That combination of documents is sufficient to ddnse a valid SFR under section 6020(b). See Gleas
Commissioner, T.C. Memo. 2011-154, 2011 WL 260021 712.

There is_NOrequirement that a valid SFR include a Form 1048, Individual Income Tax Return, executed on
behalf of the taxpayer. See id.; see also Nix \m@gssioner, T.C. Memo. 2012-304, at *13-*14, af683 Fed.
Appx. 960 (11th Cir. 2014); Holloway v. Commission€.C. Memo. 2012-137, 2012 WL 1727685, at *2; sec
301.6020-1(b)(2), Proced. & Admin. Regs. Moreovespondent had the right under section 6020(bletd e
married filing separately status for petitionerhea than joint filing status. See Smalldridge vi@aissioner,

804 F.2d 125, 127-128 (10th Cir. 1986), aff'g TM2mo. 1984-434; Conovitz v. Commissioner, T.C. Memo
1980-22, 1980 Tax Ct. Memo LEXIS 567, at *12. Ghiese cases, respondent elected that status byfway
amendments to answer rather than in connectiontwélpreparation of 27722-11

B. Deficiency Procedures

When a taxpayer falils to file a return as presdripg law, they are sent a series of notices adyitiam of the
delinquency condition. If the taxpayer does nopoegl to the notices, a final notice is sent infoxgrihem that
the Service is authorized to prepare a substieitem unless they file a correct signed return wwithe period
allowed by the notice. See IRM 4.19.17, Non-Filevglam, at IRM 4.19.17.1, and IRM 5.18.1, Automated
Substitute for Return (ASFR) Program (for the Caempde Services Collection Operation (CSCO)) , & |
5.18.2, Business Returns IRC 6020(b) Processindeltaxpayer ignores the deficiency procedutes |IRS
moves on to its collection phase. If the taxparggages in the deficiency procedures, a protesade, followed
by Appeals handling, and if not agreed, then taxtcahen circuit court of appeals, & the

Supreme court.

C. Collection for the SFR

8.22.8.7.3 (11-08-2013) 6020(b) Assessments

Taxpayers may raise 6020(b) liability in a CDPrimggif they did not receive Letter 1085, 30 Dayttiee
Proposed IRC 6020(B) Assessment or Letter 161®a&0Letter, Proposed IRC 6020(b), Assessment
Partnership Return, or otherwise have an oppostuoittontest the tax liability. These procedurey ina the
case where the taxpayer moved or was unreach@blese letters are not sent by certified mail. BRiBstructed
to ask the taxpayer in the CDP hearing if they iveceLetter 1085 or Letter 1616. The taxpayer' asces
regarding receipt may determine whether liabilitgynbe raised. IRS agents check to see if the yapa
requested an Appeals hearingin response to édtiter and whether taxpayer acknowledged receiphefetter
to the revenue officer. IRS is always probing fctual knowledge.

The taxpayer is required to file their own retusnea amendment to the 6020(b) to (as a prerequisit@me
cases) to properly raise liability. IRS is to gihe taxpayer 21 calendar days to file their owrrésrn. |If the
taxpayer fails to file their own return after digpg a 6020(b) liability, the merits of the lialyliare not properly
raised per Treas. Reg. 301.6320-1(f)(2) Q & A IN8te the opportunity offered to address liabilitytihe
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attachment to the determination or decision letter.

D. Math Error IRM8.22.8.8 (03-29-2012)

A taxpayer may dispute a math error liabilttyai CDP hearing. A math error is a mistake on adiaxn that is
corrected by the IRS during processing. IRM 215.What Is a Math Error, lists when the Service may
summarily assess a deficiency resulting from theheraatical or clerical error. The notice of mattor is not
considered a notice of deficiency and a taxpay ey veleives one cannot petition Tax Court.

The taxpayer may request abatement of the erabh liability within 60 days of the notice of nagrror and
the IRS must abate the liability. If the IRS does abate the math error liability after the taxers timely
request, then the assessment is invalid. Thus, emebhmay not provide the most direct start of@acedure to
cure mistakes in an amount of an SFR assessment.

Reassessment of the tax with respect to thermeat is subject to the deficiency procedure.dettion is
timely filed, the Tax Court has jurisdiction to st¢drmine the deficiency. If a tax liability wasarrectly
assessed under math error procedures instead oDS® assessment is invalid and needs to be abéabad
notice of determination should reflect the factattéupport this finding and if you are successfollection
should not be sustained.

Triggers for collection, in addition to the CDPHdrest form (form no. 12153), include a Notice ofi&m@l Tax
Lien under IRC 86320 and for Notice of Levy/Seizuneler IRC 86330

E. Other Request Bases

Some of these were seen in a case Lee Roy Swlivaomm’r (TCM 2012-337) and other places on therimet.
In the Sullivan case, 17 or so of these were ngkiested and the taxpayer lost with a vengeance. @dses
should be considered (1) if they really do appB),i{ there really is a reason to raise them, &)govided that
they are raised sparingly and not in a list. ftriportant to remember that IRS may be resistiveuring errors
and that a shotgun approach is rude and wastejudimial time, regardless of where it is located.

(1) Collection alternatives including Offer in Congnise (OIC), payment schedule, CNC (Currently Not
Collectible), hardship, etc. under 86320 & 8633fhfrthe proposed collection action.

(2) Face-to-face hearing on relevant issues widdfout appropriate forms.

(3) Collection actions are inappropriate. The adstiative record is invalid and incomplete.

(4) Request proof of verification from the Secrgttdrat all applicable law and administrative prages have
been met pursuant to IRC under 86320 & 86330. Requmof of receipt of the Notice of Deficiency €tB0 day
letter) and the Notice and Demand Letter.

(5) Assessment was not made on the applicable GibiEerperiods per IRC 8201. Notice & Demand for
payment letter was not sent to the last known addnathin 60 days of assessment, as required bySIBED3.
(6) There was no statutory Notice of Deficiency [y Letter) and therefore taxpayer could not csintiee
existence and the amount of the underlying tatitsatdor these tax periods. The validity of thesassments for
the tax years in question is defective becaus® afatice & opportunity to dispute such tax lialyilper 8IRC
6330(C)(2)(B). Taxpayer may also contest the amobitihe underlying tax liability as required by law

(7)For the $500/$5000 frivolous penalty, taxpayantests the existence and the amount of the uridgiigix
liability for this penalty because for notice aadH of opportunity to challenge this penalty pe€CIR
86330(C)(2)(B). Since no (statutory notice of deficy) SNOD was issued | am entitled to adjudicat®equest
to schedule a hearing for this civil penalty angluest the necessary forms and instructions.

(8) Request copies of the Notice and Demand I€®&day letter), Form 17-A, Summary Record of Assesnt,
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Form 23-C or replacement form, RACS Report and 4840, "Certificate of Assessment and Pay mentgl'y co
of the record of assessment with the pertinentspafrthe assessment which set forth the name dbipayer,
the date of assessment, the character of thatjab#isessed, the taxable period and the amouesssd per 26
CFR Part 301.6203-1, & Send a copy of the endmimistrative file including the Case Activity Redo

(9) Request Appeals Division of my an intentionmake an audio recording of the hearing pursuatR@®8§
7521, to bring with me a court reporter, a repres@re and two witnesses; and request the ap pH#aleranake
arrangements to allow a tape recorder throughebeargy check point at any conference.

(10) Taxpayer withdraws any improper constitutionabral, political, religious or conscientious argents
heretofore made, withdraw any legal positions wilaighclassified and published by the IRS as “fousl or
groundless” or published on the IRS website.

(11) The tax assessments were incorrect and thpogeal levy/lien actions were not appropriate basethe
reasons to be presented at the hearing. The rawgrite of the applicable law or administrative pduces have
not been met and the actions taken were not apjtepmder the circumstances. The Revenue Offaemiot
followed all legal and procedural requirements direlactions taken or proposed actions are inap @atepunder
the circumstances.

(12) The proposed collection action or levy/lieti@t does not balance with the needs for the Setaicollect
the tax and, considering the circumstances, ih imusive action and more intrusive than necgsday IRC
86330 [c](3). There has been no sufficient meaningbportunities to appropriately protest the eise and the
amount of the tax liabilities in response to theibls of Deficiency. The Services substitute-faure and its
procedures for the tax years in question were necbland were not sent to for review.

(13) The review of computer transcripts, the CDHaedLT-1058) was not sent.

(14) Reconsideration of the assessments under Redibnsideration Process is requested. Please send
publication 3598 which explains how to make thiguesst.

(15) Taxpayer requests the withdrawal of Noticéhef Federal Tax Lien (NFTL) and with the submissabn
additional information. The criteria for this exsincluding: Withdrawal of the lien will facilitatcollection of

the tax liability ; With the consent of the taxpayerthe National Taxpayer Advocate (NTA), the witda of
such notice would be in the best interest of thegager (determined by the NTA of the taxpayer) #relUnited
States . The filing of Notice of Lien was premataretherwise not in accordance with administrapvecedures
of the IRS. The tax lien violates 86320(a) in ttieg IRS failed to send the Taxpayer a copy of tR@ Nand the
CDPH notice within five working days of the filingihere is additional information that indicates wWithdrawal
of the filed lien should be considered. Qualifioatfor other lien options including subordinatisrurged.

(16) For a Collection Hearing & OIC, IRS has onoreccomplete income tax returns for the years mestjon.
There is a Substitute for Return (SFR). Afterardlugh review of the complete IRS file, for the poses of the
appeals division, the SFR is the taxpayer’s reformhe year in question.

(17)Taxpayer has many reasons and justificationarian-person conference, including tape recosjing
opportunity to present testimony of witnesses, chdn show his papers and explain them at the samaeand
in addition to the effect of personal presentation.

(18) Though taxpayer has explained taxpayers pos#s clearly as possible Appeals does not uratetst
taxpayer’s position, needs more information, hasqurestions, Appeals can contact taxpayer in vgitin
Taxpayer or taxpayer’'s representative can exptamare detail an exact position if given notice @b peals
needs additional information.

(19) Taxpayer hereby requests a copy of the reabadsessment with the requirements of 26 CFR part
301.6230-1, which states: If the taxpayer (direciiythrough taxpayer’s representative requestps of the
record of the assessment, taxpayer shall be fuediatcopy of the pertinent parts of the assesswieich set
forth the name of the taxpayer, the date of assastsithe character of the liability assessed, akatile period
and the amount assessed.

(20) IRS failed to send to Taxpayer, in writinglater than five days after filing of the Noticefeéderal Tax
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Lien, a copy of the Notice of Federal Tax Lien, anabtice that the taxpayer had a right to reqa€3DP hearing
before Appeals, according to IRC 86320(a).

(21) The Civil Penalty for Tax Year in question da®t apply because taxpayer was denied due précasight
to appeal the arbitrary imposition of the penalihe Civil Penalty was unwarranted, unjustified aiudated the
due process rights of the taxpayer. Request doatiifn of accuracy of the tax liability, as recepdrin IRM part
5-collection process; Chapter 13; section 2; #2®i21:5.13.2.2.3 (03-26-1999).

(22) Verification of the Accuracy of the Tax Liabfi: CQM S Standard: Was the accuracy of the tdoidiig
verified when required? Definition of the tax liltlyi initiative: Was the accuracy of the tax liatyil verified

when seizure action was taken if after July 22819® at anytime during the case when a taxp ayestipned the
accuracy of the stated balance due or the undgriinility ? Examples might include possible unpeabkt
payments, taxes discharged in bankruptcy, substitutreturn / IRC 8§ 6020(b) assessment, auditnsideration,
non-master file case, trust fund recovery penditynocent spouse” situation, other penalties atetast. To
meet this CQM S standard, on all seizures occudfitey July 22, 1998, the Revenue Officer must daunn
the case history that the accuracy of the taxitipthas been verified. Further, anytime during iineestigation,
when a taxpayer questions the accuracy of the ¢edme or underlying tax liability, the file shoutflect that
appropriate research was conducted regarding isffiompresented by the taxpayer in support theyquer
Verification of liability must be documented evehen it appears that the taxpayer is questioningabitity
simply to delay.

(23) Taxpayer may have had a pending bankruptay, eazhe time the CDP notice was issued.

(24) Taxpayer requests spousal relief and has gpjate spousal defenses.

(25) Taxpayer requests documentation of the aaseri that the accuracy of the tax liability haseb verified.
(26) If research concludes that the recordeditiplwas accurate, was an explanation providechtotaxpayer?
If the liability was determined to be in error, waaion initiated to adjust the liability to thegprer amount
owed? Taxpayer requests proof of accuracy ofakéability & the documentation of the researchsaid proof.

Xl. BREADTH OF TYPES OF SFR ERRORS

Possible SFR Errors can include:
Started, but Incomplete SFR:
IRS personnel started the SFR and it shows up etréinscript, but was never finished.
SFR generated using unreliable data (stretchirsgpresbleness)
Current reported income and other factors (sometitaed minors) don’t belong in taxpayer’s records
Posting to wrong account
Due to an Error, someone else’s data was repostadaxpayer’s account (yours)
Bad Assumptions in SFR calculations
Any date other than a gross income account usbddtstrap a non-filer profile
Identity Theft
Identity thief used your info to receive paymer@92 was reported to your account
Deliberate Mis Reporting
Prankster turns in bogus 1099 (IRS says contadrter which takes time)
Error in 1099 reporting?
1099 is correct, but the IRS posted it to your aoteather than the correct account
SFR generated despite the Taxpayer’s having fiktely return.
This is the most common error which is guarantekdrevreturn processingis delayed.
SFR not sent to taxpayer’s last known address
Any deviation, such as identity, wrong address, @uald entitle taxpayer to a do-over at time zero.
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Xll. TAX DEBT RECORDS ACCURACY

In 2013-2015, there were some reports of signifigaaccuracy for IRS transcript record keeping.

(1) Statistical samplingin a 2013 report stateat from 64 CDP (regular) hearings and 68 EH (edemnta
hearings, 8 were mis-classified (CDP as EH) or @BSHCDP). 8 of 132 is 0.06 or 1 in 16.5 This is ampnt
because an equivalent hearing (EH) does not telkdiection statute nor bankruptcy limitationdRS is not
prohibited from collection upon request of an egléat hearing.

(2) Same Report in 2013. 4311 of 39419 had impr@udiection Statute Expiration Dates (CSED) mostly
because the IRS entered an improper extensio®9 @1D.9%) error rate = 1 out of 9. Depending ugian
reason for the CSED extension, the bankruptcy dinahs periods will also toll.

(3) More specifically regarding collection due pess hearing (CDP) The larger problem was statedate
2013 news release: 12/2013 Problems Found WitHd&Bctions Due Process Hearings

A recent report from the Treasury Inspector Gerferal ax Administration (TIGTA) has uncovered some
troubling information about how the IRS handlesl@iion Due Process (CDP) hearings. Specifictiig,
investigation identified the following problems:

(a) An estimated 1,450 of 47,855 taxpayer caseshaag incorrectly received a CDP hearing when steyuld
have been granted an Equivalent Hearing (EH). [ERFRRATE 3.03 %)]

(b) In an estimated 10,151 of 47,855 taxpayer ¢abeCollection Statute Expiration Date (CSED) was
incorrectly calculated. [ERROR RATE 21.2 %]

Remember, The bankruptcy trustee’s office getdats from the transcript (or else it would neveclecaup on the
delays associated with a FOIA request of a taxgsyenole record for all of the years for which tebt relief is
sought -- because it can take months to get a @mplOIL taxpayer record.) Consequently, | altbge the
error rates above falling on the taxpayer’s trapsavould otherwise be taken as “authority.” CDPIgy one
topic where the difference between “regular” CDH aeguivalent CDP” is the difference between théngand
non-tolling of the bankruptcy statutes. Even thoR@13 involved a “rash” of errors, who knows wtta IRS’s
steady-state, present-day rate of error is? Amdg& note that | have not seen any error ratessheablfor
SFR’s.

XIll. Bankruptcy v. OIC Example

A. Example 1

Single person

$50,000 Taxes owed for 2012
$50,000 Annual Salary ($4166 per month) selectduktoear, but below the California M edian Income
Assets:

$1000 bank account

$5000 vehicle, paid for

National Standards for Expenses:
$570 Food

$54 out of pocket health expediture
$2146 for housing and utilities

$173 for public transportation

$266 vehicle operation expense
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$668 Federal & State Tax

$500 Per Month Mandatory Health Insurance
Total Expenses $4377 per month

Net Monthly result ($211)

Running these numbers on the Offer-In-Compromige@ualifier on the IRS website resulted in a tpt@ ment
of $550. The Single, $550 payment was due to xbess over $4450 of the $5000 equity in the vehicle

A bankruptcy using the same numbers as above sasult

Vehicle is exempted as it is less than $5350

Bank account $1000 is exempted

Assuming no other household assets, the bankrapédeabout $28,000 in unused exemption capacity.
The other cost for bankruptcy is the $335 filing.fe

In both cases, the $50,000 tax debt was erased.

Comparison of Results:

(1) If the taxpayer had owned more liquid assdtsse liquid assets would have proportionately (sisome
discounting) raised the collection potential, mgkine OIC option significantly more expensive.

(2) Debtor could have owned up to $28,000 valumaife assets to keep & still have gotten rid oftthedebt.
(3) Any non-tax debt would have pushed a decistoselect bankruptcy even more strongly.

(4) Conclusion generally is that Offer-In-Comproenieay be more important for people that cannothilgpter
7 due to the means test (where <50% of the debkjsbut will have to pay a more.

B. Example 2

(1) Doubling the salary in the above example, aaglihg all other numbers the same, the OIC pay offld/be
$22,572 + $550 excess equity in the car = $23,E®ff. The bankruptcy case could proceed if 51%hefdebt
were tax debt (thus avoiding the means test). Whisld result in elimination of the tax debt, buttkadut any
additional “out of pocket payoff” as the increag@tbme does not necessarily create an increasseisa

XIV. ADVANTAGES OF THE MIDDLE MONITORING PATH

(Employing all aspects above) Instead of simplyatteng,” at the last minute, taxpayers should &kery

advantage of all of the benefits from considerigatral path as “an alternative.” A middle patmot a place

of inactivity, but a place of active planning. Bvétrouble is on the near horizon, taking postaction in a

central path can have great benefits.

A. Advantages

() It gives a taxpayers time to make a FOIA reqaest to receive their whole IRS record.

(2) It will allow a taxpayer to relatively obtaintax transcript to identify potential trouble.

(3) It allows a taxpayer to make a comprehensivepataon of the full file to the IRS transcript.

(4) Given the fact that it may take 3-9 months ttaobthe full IRS full file, any necessity to takemediate
action will be done blindly and potentially at greast. Without the full file in hand, the taxp ayeay
only be guessing. Making assertions without pradfackup is essentially like asking IRS to “cheek i
work and report back to the taxpayer.” In manytanses, rather than investigate and to operate self
critically, the IRS will just pass it up the lineward tax court or other tribunal where there wolhtinue
to be no definitive finding due to lack of findiagy reasons for the event. In short “the IRS thithk
you are lying and / or throwing up chaff to “gett @f paying’.

(5) The noise made in absence of proof could causbearrier between the taxpayer and the criminatlay
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to begin to become thin.

(6) While on the middle path (before either bankanypaor OIC is elected) the taxpayer can remain tax
compliant years other than those in question /rowetsy.

(7) If the taxpayer owes money for more than one ytba taxpayer can make payments that designate th
least dischargeable year first. This is not pdesilith a payment agreement or an Offer-in-Comp semi

(8) In accord with the HANDY BUT INCOMPLETE SET OFOLLING EVENTS chart above, even a
request for a payment agreement has a small anobtiolling that a practitioner might not look for o
even consider when seeing an entry on the taxdrarns

(9) Nothing eventuates anger from IRS more thanateguly making & then breaching a payment agreement.
Unless a taxpayer is certain that the pay ment egneecan be completed without interruption, a tggra
may be better off with a self directed, periodimicof payment that both reflects income fluctuasias
well as keeps the taxpayer in charge of which ydagpayments are designated at the time they ade.m

(10) Taxpayer should have a plot or spread sheéehdixg into the future that illustrates a likefyeet of
selecting bankruptcy, Offer-In-Compromise, or conimg with the middle main path.

(11) Major milestones in the path will include a donation of years owing that cannot be dischargedrs
owing for which the collection statute will run qQulischargeable years, cost in assets for an Qffer-
Compromise, the cost for a bankruptcy, and an dadgaous paying down of the nondischargeable years.

(12) A middle path will enable putative SFR yeard&canalyzed and challenged apart from any maed tee
choose an immediate bankruptcy, Offer-In-Compreroisother quick and un-investigated action. The
main factor in obtaining a complete record is tinfea taxpayer chooses bankruptcy, it will bergo
time until the next bankruptcy, when a second cadocdischarge will be possible. Meanwhile the
taxpayer must withstand and fight collections, ottreditors within bankruptcy court, and is notliksly
to order the full record and analyze it.

(13) A middle path keeps ataxpayer’s mind on whay ikely go wrong (such as job loss, having to mov
repairs, etc and keep improved records for taxemmdtax creditor payments. When running a personal
volunteer payment plan, especially with varying ants for each payment, exact records are a must.

(14) For the taxpayer that really wants to knowdapé&ons, the middle path will allow the taxpayercteate
and fill out complete filing paperwork for bottbankruptcy filing and an offer-in-compromise toghel
better update the effect of choosing each optiamethird option: “continue to monitor.” A debtor
wanting action can sometimes use filled bankrupeoprds to show that they are serious, and carualso
them to make a creditor understand, when askimgét the loan balance for my form.”

(15) Where the taxpayer's complete record was obtliand in the event that an erroneous SFR atlses,
taxpayer can act quickly and with evidence to hiavemedied at the 30 day letter point in time.

(16) Any systematic monitoring of how a taxpayer Widare in either

(17) It puts tax and non-tax on notice to performmadepth research into their records to discower r@fresh
their memories and keep better records related to:

(a) evidence of proof that returns were timelydfile

(b) evidence of proof that returns were timelyditeefore IRS started or completed an SFR
(c) discover whether they have been the victimslentity Theft

(d) uncover errors that the IRS made on the trgmsiezcord

(18) Availability of chapter 7 can be tracked vie theans test, or if tax is greater than 51% ofigt#, then it
is not predominantly 101(8) consumer debt unde(Y)07A taxpayer can track the percentage of tax an
business debt to all debt. Voluntarily payingyaars and consumer debt in a way that keeps the
possibility of chapter 7 open may be one of theen@luable controls a taxpayer can have.

(19) Non-Tax Debts: Gives the Taxpayer More Time preparation to;

(a). Identify the taxpayer’s history for long agecared and unsecured debts regardless of paynanos st
(b). Review insurance status and planned changawmaunt & type of coverage for debts and assets.
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(c). Dig deep to identify potential future debtatisery: Examples include:
(1) professionals list all potential malpracticerds.
(2) Contractors list every contracting party anal jo
(3) Potential future class litigants

B. Time to Correct is greater:

(1)

(2)

)

(4)

()

The most critical feature of a system that ezmbltaxpayer to keep both the bankruptcy and tfes-O-

Compromise door open, is the ability to correct HR®rs. Even a taxpayer that files all tax retuons

time can still have an SFR on their record if aorets made. From the 2013 sample data, the biidlga

of error for any taxpayer may today be as high-48% (assuming the conditions that created the 2013

errors to have been remedied. Of course, thestasay to challenge IRS is to always file taxediore

and to be able to produce a number of receiptsdoethat taxes were paid on time.

For taxpayers that are “catching up”, its im@attto file missing returns as soon as possibkthen

consider ordering a FOIA record and a tax transcriplthough it is preferred to analyze these aedirb

correcting any errors as soon as possible, evepdbgession of a complete record and transcript

generated 6 months ago will give a better head.star

If the need to challenge an SFR arises, alattadable paths should be used, including:

(a) deficiency procedures first, with further actitvat might cause tolling last, including ap p etds;,
court, etc. But remember that the first step takeghout evidence is likely to be ineffective.

(b) request to amend the records

(c) call your congress representative for help (@ghothe office of congressional liaison)

(d) collection due process proceedings

(e) Request to Taxpayer Advocate

() Written Request to SFR Unit

(9 Petition IRS Commissioner

(h) Request correction under IRC 6404

() Equivalent CDP Hearing (NOT regular; make sure)

()] Innocent Spouse (forged return, abuse, non-ireraknt by spouse)

But all of these start to occur relatively quickdnd if the evidence is not on hand, these proesduill
push forward while a taxpayer tries to obtain aredord and transcripts. In addition, deficierand
collection paths move a taxpayer almost instamtiy tolling,and the tolling tends to toll all tax years.
After all, if IRS cannot collect, that doesn’t mddey can’t collect for the year in question, edere to an
argument relating to one tax year, that they cewllect for any years. So, if you are caught unas/&or
one tax year, the administrative and proceduralydelill cause tolling for the other tax years aslwe
Likewise, a bankruptcy has a major tolling effeatamllection for all outstanding years.

Being prepared, and taking the middle path htps lower the chances of equitable tolling. Asgyion
taken as a planned single action has a better efianits outcome to be predicted. Filing for akerelief
can bring on Equitable tolling which is difficulb fpredict.

The bankruptcy side has arule 11 U.S.C. 506phavides for a bankruptcy judge to hear an bgmksu
tax case and apply IRS rules and procedures. Heawwg) not all bankruptcy judges are familiar with
steppinginto the tax world, (b) you generally ddmiow which bankruptcy judge will have a filer'ase,
(c) the rules allow bankruptcy judges to “abstdar’any number of reasons to toss the case baEkto
court if possible. The risk of arriving at this rearomplicated point, when a taxpayer could havdiegp
to IRS to remove an error, is untenable. Avoidingl cases (a 505 tax case within a bankruptcy) case
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pending or bankruptcy now and tax later is preterre

(6) This much we know. From the rules and IRM, RS has to correct for many situations in whictS&iR
goes out only to find out later that a tax returmsviled on time for that year. We know that thene
rules on SFR generation, but not much is writtenhagtopic. It may be that for the cases wherefiR&
an error, it may simply withdraw the SFR withouy g much that would otherwise leave a trail ofesas
establishing a precedent. The bottom line is aélthbugh there is not much precedent to followaits
matter of having the most evidence/information pndhing forward quickly.

XV. REMAINING LIST OF SMALL POINTS

This short list includes fun fact and interestisgects that may be helpful.

1) A prepared substitute for return must be sidnedhe taxpayer before it can be accepted as Kpayar's
regular filed return.

(2) The AFSR tax examiner abates the prior assegsamernissues a recalculated notice of deficiency.

(3) Currently, when an assessment based on an A8&Rden made against a taxpayer, and the taxpayer a
spouse thereafter file a joint return, the origesedessment is abated and a new assessment isvitiade
collection statute expiration date (CSED) date thageon the new assessment. The IRS Master Fie doe
not allow dual CSEDs for different people on afo®turn.

(4) KEY SFR AMENDMENT ABILITY AUTHORITY - AbatementsSection 6404 authorizes the Service to
abate the unpaid portion of the assessment oftanlability, or any portion thereof, which is:)(1
excessive in amount; (2) is assessed after theaexpi of the period of limitations properly ap @lote
thereto; or (3) is erroneously or illegally assesse

86404 (b) provides that income and estate tax atgstiesiall not occur for tax, but this does not aype
affect errors, and is perhaps a prohibition fromngishis section for mitigation of the magnitudetakes
owing (arguing some sort of compromise).These casksate that removing the SFR assessment is
possible. Poretto v. Director of Internal Rever2h F.2d 499 , 501 (5th Cir. 1961) (abatement @utth
under section 6404 not a mandatory duty imposediginct director); Michael v. Commissioner, 133
T.C. 237 (2009). In the circumstances you descyitteelPEO (professional employer organization) was
never authorized under the employment tax lawsgiBgadly 8 3504 and Treas. Reg. (3) is erroneously
illegally assessed. As the agent to perform the r@rjuired of the common law employer with redgard
the latter's employment tax responsibilities. T&CPis not the employer or a third party payor, wHias
been designated to perform the acts required oéitipdoyer. Because the Service’'s assessment of
employment taxes against the PEO in this situatias either excessive in amount or erroneously
assessed, the Service may abate the assessmensecta® 6404 (a)and the implementing regulation,
Treas. Reg.§ 301.6404.

(5) In general, the filing of an amended return g ayer does not extend the statute of limitation
assessment.

(6) It is the timely received date of the amendédrrenot the postmark date that determines if tititmnal
tax on an amended return can be assessed perctmaposted Assessment Statute Expiration Date
(ASED). If an amended return is received withindé®s from when the Assessment Statute Expiration
Date would otherwise expire, a period of 60 dapsifthe received date is allowed for the assessaient
the additional amount of tax on that return imp osgdubtitle A (income tax).
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(7)

(8)

9)

(10)

(11)

(12)

(13)

The IRS has authority to prepare and process geturn when a person fails to file a requirednre or
files a false or fraudulent return under authoafyfRC Section 6020(b). If the Service processtsxa
return prepared under the authority of IRC Seddi0B0(b), the assessment date will start the p éoiod
the statute of limitations for collection per IREcBon 6502(a)(1), but does not start the period of
limitations for assessment. Only a follow-on s@jveluntary return starts the period of limitaticn
assessment.

If the Service collects tax payments or if theptay er sends in payments beyond the Collectidmuigta
Expiration Date (CSED), the taxpayer may be legatiyitled to a refund per IRC Section 6401(a) and
Section 6402.

In general, the SFR Program and its automatesiore(ASFR) were developed to deal with taxpayers
who have not filed income tax returns voluntarihyddor whom income information is available to
substantiate a significant income tax liability mout costly field investigation. The purpose of the
program is to assess the correct tax liability blgeg: (a) Securing a voluntary income tax retinam the
taxpayer; or, (b) Computing tax, interest, andgttees based upon the IRP documents submitted by
payers or other internally available information.

25.6.1.9.8 (11-01-2004) AKA Statutory Mitigati Provisions: In general, IRC Sections 1311413
authorizes correction of errors in years othenbaeed by the statute of limitations. These mitayat
provisions apply only in seven specific circumseandescribed in IRC Section 1312. When an
adjustment results in an increase in tax, an agsggscan be made within one year from the date a
determination has been made. See IRC Section 1314 (bhe mitigation provisions are intended to
offset the benefit a party might otherwise obtaimimaintaining a position in an open tax year that i
inconsistent with the treatment of the same item dosed year (e.g., a taxpayer receives a double
deduction). The statutory rules however, are datahd do not reach all such benefits.

An Expeditious Assessment may be made foraf@stin jeopardy at the time a delinquent return is
secured/prepared, (2) for jeopardy collection gésdor potential transfer, (3) termination obaable
year when a jeopardy situation exists, includingeported income from illegal activities or attempas
move assets beyond the control of IRS, (4) at riiwar 60 days before the assessment statute egpirati
date (ASED).

Why the Public Records Statute cannot be uSetk off the right to correct your personal recaed5
U.S. Code § 552a - Records maintained on individi2# U.S. Code 8§ 7852 - Other applicable rules
makes tax records an exception.

Here is some background on the rules for amer&sS records.
Requests to Amend (IRS) Records 11.3.18.5 (08auBR

Overall responsibility for processing requestsrtead or correct records is placed with the Disclesu
Manager, except for amendments of Counsel Recéias necessary correction of records will be made
at the direction of the Disclosure Manager by ting leyees normally responsible for the maintenarce o
such records.

The response authorizing amendment must be signédesy stem manager or by a Disclosure M anager
having an appropriate authorization from the sy steanager, and having obtained the concurrenceeof th
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(14)

(15)

(16)

(17)
(18)

(19)

(20)

function responsible for the records being amenBegdponses which do not authorize an amendment
may be signed without concurrence by the DiscloMaeager.

Initial requests should be acknowledged not ldtantl0 days (excluding Saturdays, Sundays and legal
public holidays) from the date of receipt of suejuest, unless the request can be acted upon and
completed within that time frame. Responses taalméquests and to requests for review of reftsal
amend a record should, if possible, be issued wibidays of receipt (excluding Saturdays, Sundayd,
legal public holidays.)

Disclosure Managers should be available to disausndments with the individual and to offer advice
on how to file amendments, statements of disagneeraad to give information with respect to civil
remedies.

The Disclosure Manager should establish an amertdrase file for all requests for amendment which
are refused or only partially granted. Requestafoendment which are initially granted in full reguno
case file. The purpose of the file is to documdlirachions from the initial refusal through thedlrcivil
action. It should include a copy of the Privacy Retquest for Amendment and all correspondence and
related material involving a particular record. Tameendment case file should be retained until greod

for civil action has elapsed (i.e., two years aftenial of a right to appeal or an initial denfalo appeal
was filed), at which time the case file should bstdoyed. The case file may also contain copi¢bef
statements of disagreement and agency justificatitioh will be located with the record.

523(b) allows taxes that were not dischargaaldm earlier bankruptcy to be discharged inerlat
bankruptcy, In Re William & Harriet Cates 289 B389 (Bankr ED AR 2/24/2003) Monitoring helps
eliminate the need for a redo. But most importaritlyill reduce the probability that a taxpayeysél
should not have done X” or “If I had known bettleyould have done Y”

While presumptive, and after all tax returns @repared, executed, and submitted, skip SFRsyasar
taxpayer pays off taxes generally from most redesit, and then to oldest. If SFR year if foundo®
erroneous, and there was actual tax owed for teat ¥ should considered in the lineup for pay niemn
most recent first, and then to oldest.

The statute of limitation on assessment begirrsin on the day after the taxpayer files therreturiling a
return by mailing to the incorrect IRS locationynfail to start the 10-year statute. Kathryn Winnéé
TC 802 (1991).

IRS to abate record by form 3870 or else raskigolation of the Code [IRC 7433].

Currently not collectible status with the IRSually does not toll the CSED.

Note that 2 or more of the categories (Sumn#gmgeal and Preparer Penalties) contemplate OTHERS
taking control of a taxpayer's ability to limit thaling of that taxpayer’s collection statute.

Horror story heard: California Franchise TaaBl wants to know about IRS adjustments withird&@s.

Failure to notify FTB may enlarge the time for FTBassess from six months to four years. Furthéngi
taxes were thus still assessable, they would bedismargeable (See Ilko case)
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(21) Only employees and managers assigned tA$R® function, PAS or Quality Review Analysts,
System Administrators, ASFR programmers and Heatlgpuanaly sts have access to the ASFR system. If
access is requested by other employees, contattbausade with Headquarters.

A CP 36Z is generated and sent to Files when &8 osts on a module where an ASFR Dummy
return has posted. Files will pull the return, elitéthe CP 36Z to the front of the return and rabte
return to the ASFR Operation, Department or Team.

If all research attempts have been exhausted anetmin has been secured, contact the taxpayer and
request a copy of the return, including WOEA. UpdaBFR with Status 080. Continue the ASFR if no
return is received after 45 days.

(22) 5.18.1.4.3 (04-06-2016) ASFR Recon(sideratio@nscripts: 5.1.15.4.5 An SFR reconsiderationtrbes
filed with the filing of an original return. Tryintp destroy an SFR without an original return hg\ieen
filed makes no sense as you are asking IRS tot“deear” and re-SFR the taxpayer.

(23) Interesting Notes on “Dummy SFR” 5.18.1.505-09-2009) ASFR Dummy TC 150: When an ASFR
30-Day Letter is generated, ASFR requests a TCAZTibn Code 141 post to the module. The TC 971
triggers a dummy return to then post. The dummyrreposts as a TC 150 for $.00 to the module. An
ASFR dummy return can be identified by the liteB#R to the right of the TC 150 on TXM ODA.
Additionally, the tax class and document type @& DN will be 210 with a Julian date of 887. The
Julian date for Exam SFR is 888. An ASFR dummy rreeauind an account collection assignment of 8000
signify the account belongs to ASFR and ASFR preiogshas begun. Since only one tax return can post
to a tax module on IDRS, all returns filed by taxpis subsequent to the issuance of the 30-DayrlLette
must be manually assessed and input to IDRS. 34e9R8.1.8.2.3.14, Returns, for instruction on
processing filed returns.

5.18.1.5.4 (04-06-2016) If a 30-day letter hasn issued and no dummy TC 150 is posted, request
using Option 26 on ASFR. See IRM 5.18.1.5.1, ASHRnhy TC 150

5.18.1.4.3 (04-06-2016) Ensure the ASFRuetssessment was reversed. If the default aseessm
IS not reversed, follow procedures in paragrapbe®w.

If the default assessment is not reversed takéotlogving actions:

-Zero out tax, penalties, credits, incoare SE amounts.

-Use credit reference 887 to reduce thempx®n to zero.

-Input Hold Code 4 and credit reference @& 00 amount to indicate a
secondary account return associated with a jeinirn.

-Notify taxpayer the case is resolved.

-Resolve any existing credits on the mog@elRM 5.19.2.5.7, Credit Balance
Overview, including input of TC 971 with AC 296appropriate. See IRM 5.19.2.5.7.4,
Input of TC 971 AC 296 - Credit Research Completed.

5.18.1.5.10 (04-06-2016) ASFR Archive All regtgefor ASFR documentation on assessments

subsequent to June 21, 2005 are worked by the A&@fdRions as access to ASFR is required to retrieve
the information
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(24)

(25)

(26)

5.18.1.5.10 (04-06-2016) ASFR Archive Subsequerduine 21, 2005, paper files on ASFR systemic
assessments (defaults) are not available, andS&IRAgenerated documentation is stored on the ASFR
archive database. Additionally, all ASFR generatedumentation on manual assessments subsequent to
June 21, 2005, is stored on the ASFR archive daealaad is not associated with the manual assessmen

5.18.1.5.11 (10-01-2005) ASFR Statuses
All ASFR inventory exists in statuses. Statusesdaihere the module is in the ASFR process, and if
the module is workable, or non-workable.

Not supposed to start an SFR during bankruptcy.

Terminate SFR for VIOLATION OF AUTOMATIC STAY 5.18.5.11.5 (04-06-2016)

Status 011: Centralized Insolvency Office (CIO)
Insolvency identifies a case that has been asseys@&FR in violation of the automatic stay they
will contact ASFR to make an adjustment. The AB&dRkruptcy Coordinator will reverse the
assessment and establish an IDRS control baseritinaed monitoring

SFR AFTER RETURN IS FILED 5.18.1.5.11.19 ((B-2016)
Status 060: TERMINATE ASFR, Ref Hold-Rtn Filed B@&Day Letter
Status 060 indicates that the taxpayer filed arngbuior to the issuance of a 30-day letter and the
modules is a Refund Hold module.
Update to Status 060 when a Refund Hold returmloased to the module, and then immediately
update to Status 109. Do not let module appeahe®SFR 421 List. See IRM 5.18.1.6.3.6,
ASFR 421 List: Terminated Case List.

5.18.1.5.11.20 (04-06-2016) Status 061: TERMINAA®-R, Return Filed Pre-30-Day Letter
Status 061 indicates that the taxpayer filed arngpuior to issuance of the 30-Day Letter.
Update to Status 061 when a return has postecetmtiaule, and then immediately update to
Status 109. Do not let module appear on the ASFRL#2. See IRM 5.18.1.6.3.6, ASFR 421
List: Terminated Case List.

The bottom of the garbage heap. SFRs faiifamy reasons. The bottom four designators areatide
of their fate. 5.18.1.5.11.21 (10-01-2005) St#168: TERMINATE ASFR, Failed ASFR Criteria and
Must Be Reassigned
Status 062 indicates that the account requiresigeament out of 8000.
Modules are systemically moved to Status 062 whemtodule fails validation, and there are no
other modules being worked on ASFR. Then ASFRmill’e module to Status 762.
When a module terminates into Status 062, the ABARCOMMENT field contains one of the
following literals: "NO IRP DATA AVAILABLE"
"MISSING CASE MINORS"
"TERMINATE SFR- EXCESSIVE MINORS"
"MISSING SUPPS- TERMINATE AUDIT REPORT"
Modules will be reassigned from 8000.
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Contact:

Specialty.
Education:

Admitted
to Practice

Languages
Patents
Issued
Litigation

Teaching

Member:

Curtis L. Harrington

HARRINGTON & HARRINGTON
P.O. BoxNo. 91719, Long Beach, CA 90809-1 8 ntax.com
Tel. (562) 594-9784; Fax (562) 594-4414 curt@psax.conPATENTAX ®

High Technology Patent / Trademark / Intellecteaperty Law & Taxation

B.S.Chemistry - Auburn University (1974)

M.S. Electrical Engineering - California State University Long Beach (1990)
M.S. Chemical Engineering- Georgia Institute of Technology (1977)

J.D. - University of Houston School of Law (1983)

M.B.A. - University of Oklahoma (1985)

LL.M. Taxation - University of San Diego School of Law (1997)

Supreme Courts of California, Arizona, Texas, & bda

U.S. Supreme Court; U.S. District Court, Centratiict of California
Internal Revenue Service U.S. Patent and Trade@ffide

U.S. Court of Appeals for the Federal, Fifth & MinCircuits

California Dept. of Real Estate - Broker; Los ArggelCounty California EMT-Basic
U.S. TaxCourt FCC-Commercial & Amateur Extra

Certified by The State Bar of California Board @gal Specialization: Taxation

Japanese Language Proficiency Examination, (Japandation), Level 4; Kanji
Proficiency Exam (Kanji Aptitude Testing Foundatidevel 7, recognized by Japan
Ministry of Education, mastery of 640 kaniji; soreehnical Russian reading ability.

Prepared and prosecuted more than 400 patents ieléctrical, chemical &
mechanical technologies ; specialty areas: opfilmsy, optics, cryogenics
electromagnetics, & computers.

Associate counselin patent & trade secret lit@atiMunicipal Court Judge pro tem
& Superior Court Mediation program Attorney-Cligae Dispute Arbitrator, Long
Beach Bar Association; Patent Panel, American fatiin Association.

Adjunct Law Professor, Golden Gate University Sdrafdaw, LL.M. Taxation
Program;_Georgia Institute of Technologpgreviously taught heat and mass transfer
laboratories, and analog and digital computer latmoy.

Current Member : State bars of California, Texas, Arizona and NE&y@mmediate
Past Chair of the California State Bar Board of Le@l Specialization (2015-2016)
as part of the at-large member term of (2011-2E&Jpow, National Tax Practice
Institute;Central District Consumer Bankruptcy Atteys Association (2011-2014);
Past Member. Member & Chair (2010-11) of the California Ban@&on Advisory
Committee of the California State Bar Board of LUeg@ecialization (2006-2011);
Southern California Bankruptcy Inn of Court (2011t2); Long Beach Bar
Association, (Board of Governors, 1994-95); Ora@genty Bar Association,
Taxation Section, (Co-Chair Technology Law Secti®86); National and California
Society of Enrolled Agents (Orange Co. ChapteriBezg 2003-2004); Registered
Parliamentarian - National Association of Parliatagians; Business Management
Committee of SEMA member (1997-98); CA Bar: CEBnoattee of (1999-2000);
Taxation Section Executive Committee (2002-200%3pime & Other Tax
subcommittee (Chair 2000-2002); Special MasteifdZala State Bar Association for
Search Warrants under Penal Code §1524 (2001-2002).
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