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Disclaimer: Educational Only: This outline is Edticaal Only and no part of this presentation cacdresidered as
federal or state tax advice, opinion, or positiod & not intended or written to be used, and natybe used, for the
purpose of (I) avoiding tax-related penalties untte internal revenue Code or (ii) promoting, mérg or
recommending to another party any tax-related mat@dressed herein, nor (iii) constituting guigaoc any tax or
ciminal metter. Cases listed are for educatipnap oses and have not been checked to see if gneyldeen overturned
on appeal. Do not rely upon these cases untihlmss they have been Shepardized.

l. Background

Cases in this outline originate in the territorytloé 9th Circuit Court of Appeals. Most of the case
were indicated for publication by the 9th circuitAd013 and are summarized, often using the coavtis
words, for brevity and ease of reading. On thelejhithe 2013 published cases indicated some ahtist
outrageous evasive behavior and lop-sided lackloére(1) records or (2) analysis of records | hegen.
Records, considered simply, can be a two-edgeddsfeothe accused tax evader. Lack of recorddean
easily clothed by the government as part of a pdatover up a trail of evidence of the crime. Censely,
good records provide thousands of mathematicaltgiemts which can be characterized in millionsvaiy s,
inviting a battle of the experts. Where the triuces itself to a battle of the experts, the gonent likely
has an edge given its access to a wide varietypareemployees.

Most criminal prosecutions benefit from the lacksop histication of the defendants. Lack of
sophistication expresses itself in (1) a beliet #@opting one fiction can exempt or justify skigithe
system, (2) simple inability to understand allloé £lements of the system, & (3) lack of abilityatmid
discovery of the scheme (especially where it ingslan extended group of cooperators).

For each of the cases presented, there are dokzptem simple, unpublished appeals, and perhaps
many other cases where appeal waivers were fildubse cases, admittedly anomalies, will however
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illustrate some useful factors to keep in mind bsgibly help avoid future evasion entanglements.

II. The Cases

DeYoung (01/07/2013) Pg2 Jennings/Fuerborn (4/3/013 Pg3
Wanland (5/06/13) Pg5 Stargell(8/2/13) Pg8
Sedaghaty (8/23/13) Pg12 Cohen(9/27/13) Pg 15
Pike(9/30/13) Pg 17 Kahre (12/5/2013) Pg 18
Huizar-velazquez (7/2/13) Pg22 Grant (6/7/2013) Pg 23

RULON FREDERICK DeYOUNG, ON HABEAS CORPUS (E.D. CAGR/07/2013)

(LATE, STRANGE HABEAS PETITION)
ORDER TO DISMISS PETITION FOR WRIT OF HABEAS CORPURder 28 U.S.C. §2241.

FACTS:

On August 25, 2010, Petitioner pleaded guilty arad wonvicted in the United States District Courttfe District
of Utah, of four counts of violating 26 U.S.C. 8Ja2(attempt to evade or defeat tax) and one cowviblating 26
U.S.C. § 7212(a)(corrupt or forcible attempts t@ifere with administration). Petitioner was sectsl to a term of
thirty-six months. Petitioner alleges the legallempinnings of 26 U.S.C. § 7201 have been repealed.

Ruling: Such a challenge must be brought in a matiovacate, set aside, or correct the sentencer @8dU.S.C. §
2255,( challenge the legality of Petitioner’s catigin) not in a habeas corpus petition pursuarg2841.manner,
location, or conditions of that sentence’'s execut) petition.

Petitioner takes pains in his petition to note tta is not challenging his sentence,” Howeveritidaer now brings
this habeas petition, in which he is clearly chmagjieg the legality of his conviction. The only puoge of such
"repeal of 8§ 7201 argument,"” is to challenge thelilgy of Petitioner’s conviction in a round-aboudy .

A federal prisoner who wishes to challenge theditglior constitutionality of his conviction or semice must do so
by way of a motion to vacate, set aside, or comtfeetsentence under 28 U.S.C. § 2255. In contadegeral
prisoner challenging th@anner, location, or conditions of that sentence'sxecutionMUST bring a petition for
writ of habeas corpus under 28 U.S.C. § 2241.

Apparently in an oblique acknowledgment of thisalegality, Petitioner contends that he has norddgal avenue
than § 2241 since § 2255 is inadequate and inaféeclthough Petitioner does not explain in anyailevhy §

2255 is inadequate or ineffectivieg alludes to the fact that the one-year filing dedline for a § 2255 petition has
passed

Further, a 36 month sentence at the 87% rate &rBdnths. Assuming he was sentenced about Septémnb@10,
his release date would have been released in 2pIB. This “late in the sentence habeas,” if grdninight not
have been in time to make any meaningful sentesthgction.

In Ivy v. Pontesso, 328 F.3d 1057 (9th Cir. 2008¢, Ninth Circuit held that the remedy under a 82&hotion
would be “inadequate or ineffective” if a petitiongactually innocent, but procedurally barred from filing a
second or successive motion under 8§ 22581y, 328 F.3d at 1060-1061. That is, relief puast to § 2241 is
available when the petitioner’s claim satisfies fbilwing two-pronged test: “(1) [the petitiones] ifactually
innocent of the crime for which he has been coedi@nd, (2) [the petitioner] has NEVER had an ‘istolcted
procedural shot’ at presenting this claim.” 1d1860.

Tests include: (1) whether petitioner’s claim ‘didt become available’ until after a federal caietision.”
Harrison v. Ollison, 519 F.3d 952, 960 (9th Cir08) cert. denied (2008). (basically, petitioserfaim ‘did not
arise until after he had exhausted his direct apgehfirst § 2255 motion);” AND (2) whether theMahanged ‘in
any way relevant’ to petitioner’s claim AFTER tHast § 2255 motion.”



In other words, it is not enough that the petitraegresently barred from raising his claim ofasance by motion
under 8 2255. He musever have had the opportunity to raise it by motia. As in Ivy, Petitioner cannot
establish any relevant intervening change in thvesiace his 2010 conviction that would trigger Ha&ings clause,

nor has he established that he could not have raigkese claims in his original appeal or, at the vgrleast, in a
proper motion pursuant to 8 2255 in the sentencingourt. In this case all of the alleged illegalities retinstant
conviction existed prior to the trial and subsedqugpeal, if any, and thus could have been raistueavery least in
a motion pursuant to § 2255.

Moreover,Petitioner has failed to show he is actually innoc# of the charges against him “To establish actual
innocence, petitioner must demonstrate that, Im tig all the evidence, it is more likely than ibat no reasonable
juror would have convicted him.[A]ctual innocence means factual innocence, not merdegal insufficiency”
and “in cases where the Government has forgone sapi@us charges in the course of plea bargaipigigtioner’s
showing of actual innocence must also extend tedluharges.” The “core idea” expressed in thessdaghat the
petitioner may have been imprisoned for condud wWes not prohibited by law. Congress has detexdththat
second or successive § 2255 motions may not contatatutory claims.

Comments and Observations

Generally: This case re-emphasizes that the abdittyave any sort of post conviction relief, theht@cal rules for
habeas corpus must be followed to the letter.

1. Accused citizens often plead quickly and onlycmlater on, after they are convicted, begin toklabout
fighting substantively. Using a "wrong" statutetty to get a meritorious case before a judge getstandable.
Using a "wrong" statute, before a "wrong court'typ and bring a "tax protester” type argument befofederal
judge borders on insanity.

2. 1 note that the case appears to have beenti2d12 possibly near at the end of the sentemckitappears as if
the opinion is likely issued after the sentencelde®n completed. If the defendant was almost fadshith his
sentence, this may simply have been a parting ptrote

3. This example demonstrates how difficult it isst@n have the smallest chance to prevail aftensiction, and
that a full consideration should be paid to deviglgphe case for doubt, or else to consider coionc truly final
status. This case also reminds that post conwittaieas has been severely restricted. The faicthib substantive
claim was not really discussed, the fact that thetcwent to great lengths to cite the cases nglat the restrictions
on habeas restrictions, which are very likely vasled boilerplate to deal with & dispose of a greanber of habeas
petitions, WITHOUT dealing with any substantiveuss.

USA v. Thomas R. Jennings No. 11-50315 Filed Apr2@13
USA V. David J. Feuerborn No. 11-50325 Filed Aprie®13
FACTS:

Thomas Jennings and David Feuerborn owned and tegldeavironmental Soil Sciences, Inc. (“ESS”). ¥he
purported to possess technology that could sepaitdtem dirt and other materials without produgimazardous
waste. Defendants solicited funding from investoffering equity in ESS and forecasting billiorf-dollars in
revenue, and raised nearly $16 million. ESS hiredrador, Eco-Logic Environmental Engineering, toalep
machinery that would use the purported technologyapture oil. ESS paid Eco-Logic Engineering axpmately
$2.5 million dollars.

Meanwhile, Defendants opened and maintained a seplaank account of their own named simply “Ecaldgi
Defendants wrote checks from the ESS business aicand deposited them into the Ecologic accounthéck to
the Ecologic account would often contemporaneousiyor a legitimate pay ment to Eco-Logic Enginegrin
Defendants deposited more than $2.5 million fromEBS account into their Ecologic account. Theyensld



ESS investors, accountants, or board members ébeEcologic account.

ESS generated no substantial revenues. But thedicalccount funded Defendants’ new homes, catscash
payments to family members. Defendants did nobmeghat money to the IRS as income. Defendant® Wweth
convicted by a jury of conspiring to defraud thetda States under 18 U.S.C. § 371. Jennings veigdually
convicted of four counts of subscribingfedse tax returns under 26 U.S.C. § 7206(1)Feuerborn, who had not
filed tax returns for the years in question, wabwidually convicted of four counts ¢éx evasion under 26 U.S.C.
§ 7201 Thus, but for the bank account and phoney inggitavould have been a straight tax evasion case.

However, When calculating the advisory sentencamge under the Sentencing Guidelines, the probafiae
recommended in its presentence report a two-leemcement under section 2T1.1 of the Guidelinesdan
Defendants’ use ofsophisticated meansto accomplish their crime. The district courteep & applied the
two-level enhancemenbecause defendants’ use of the Ecologic accosgtidied income as company expenses in
a manner that was “more complex’ than found in@id¢gl tax fraud case.

The enhancement resulted in an offense level oftyvéour and a recommended sentencing range gtfiftee to
sixty-one months of imprisonment under the Gui@slinThe district court sentenced each Defendafurty-eight
months in prison, a little below the low end of thaideline range. (Note: The guideline ranges lsaspacing
between each of the levels which increases depg@ngian the level. In other words, the increasaamths going
from level 31 to 32 (13 added months) is greatanttie increase in months going from level 21 t¢f@@r added
months).

The panel affirmed the district court’s applicatmina “sophisticated means” enhancement under lGS&
2T1.1(b)(2) in determining two defendants’ sentsrfciowing convictions for tax fraud. The paneldhthat
conduct need not involve highly complex schemesxbibit exceptional brilliance to justify a sophested means
enhancement, and that the defendants’ effortsmoead income by using a bank account with a decepiame was
sufficiently sophisticated to support applicatidritte enhancement.

The court of appeals reviewed the district courtterpretation of the Guidelines de novo. U.S. 8eaihg
Guidelines Manual § 2T1.1(b)(2) (2010) applicatiote 4 explains that the term “sophisticated médos,
purposes of subsection (b)(2), “means especialigpdex or especially intricate offense conduct peimg to the
execution or concealment of an offense. Convicéegdyers argue that they did not employ means asisiacated
as those listed in the application note becauseditenot create corporate shells or offshore actau

Court of Appeals held that the enhancement propagrlylies to conduct less sophisticated than thatisculated in
the application note. The method employed by Dedrtalhere reflected a sophisticated effort to cariceome.
They syphoned money from ESS to themselves thradmgink account that they named “Ecologic.” Theafdbat
name was no accident. It mimicked the name of tingp@ny’s primary vendor, Eco-Logic Environmental
Engineering. Payments to the Ecologic account gmseared to be payments to Eco-Logic Engineeoing f
legitimate business expenses. No legitimate reBmddefendants’ use of an account with the namsotégic” was
established. Defendants contend that the enhantameunld not apply to them because the Ecologicuatdcwas
opened under Jennings’s real name and social secunnber. But the fact that the concealment migitthave
been total does not mean that there was no effadrecealment or that the method employed was ophisticated.
Application of the enhancement does not necesdanily on the scheme’s likelihood of success in neimg
undetected.

Use of Jennings’s real name and social securitybeamight have made it somewhat less likely thatdiwersion
of funds would go undetected, but the scheme doaNg been figured out only by someone who knewttiet
Ecologic account was controlled by Jennings, or ¥ut@w to look at both the ESS records and the fméxcount
ownership records. Someone looking only at ES®srds would not have been able to tell that paymemthe
Ecologic account went to an account actually cdletdy Jennings. Someone looking only at the @&golaccount
records would not know that the funds depositeth@t account were not proper business receiptshéwyithe
convicted taxpayers also argue that they openeddtmint for legitimate purposes and regularly uistat ESS
business but that does not alter our conclusitheri The fact that an account was also used for lawful



payments does not immunize its use for improper pyooses.
Observations

1. The use of a published opinion to address amitapt aspect that the court wants to communicatbe public
helps to emphasize it. In the end, it may be &nat affirmative act beyond simply not filing or rfiding & paying
tax will draw an enhancement for “sophisticated mséa It is the judiciary’s signal that additior@linishment will
be imposed for camouflaging & hiding. At the niarmgf going from level 22 to level 24, the two-léve
enhancement added 10 months to the sentence.

2. The means involved a separate bank accounivdmtreated for the purpose of hiding the fraude bfsother
company name trademark wise (look-alike = souriceadi spell-alike = smell-alike; means that the ccred
citizens risked discovery by their associate), aa pf the “sophisticated means” probably also rm#aa hiding of
any reference to the account’s existence. Furiftdre state has a DBA statute, Jennings probeaiokated it by
doing business (name of the account) under a nlaatest not his own, possibly to avoid applying&DBA and
having it publish. Thus the bank could have raséass about the account, and it may be that gumblem was
“tamped down” through influence or further collusio

3. | have not seen any cases yet that attempt asunethe degree of illegality of the "sophistidateeans” as a
relative threshold test. The guidelines manuattakion or concealment of an offense” should prigbbb updated
with examples to illustrate acts in advance of‘dféense”. It would seem to me, logically, thatataken in
advance of an offense should be more severely di¢hen acts done after an “offense”

USA v. WANLAND NO. CR. S-09-008 LKK E.D. CA ORDER (E.D. CA 05/06/13)

FACTS:

Accused citizen WANLAND earlier obtained a discteairgbankruptcy (unknown chapter) and is lateratedi for
(1) 35 counts of tax evasion, (2) fraudulent renhova@&oncealment of property subject to levy, aByféilure to file
income tax returns . WANLANDRttempts to use his discharge as grounds for disngsig the indictment
Expanded facts are not stated and this case fooms@ANLAND's creative bases for attempts at disalis

BANKRUPTCY ISNO SHIELD:

After indictment, WANLAND argued that the countstbg Indictment are foreclosed by the bankruptayrtte final
judgment discharging the Defendant’s debts andlitieb to the Internal Revenue Service (TAX DISCR&E).
WANLAND also raises issue preclusiobeé'cause the Government failed to (1) raise the clas in the
indictment during the bankruptcy proceedings to prevent non-dischargeability’, and/or (2) ‘failed to stay the
bankruptcy proceedings pending the outcome of theuerent criminal matter ,” the Government should be
precluded from pursuing a criminal action for assetd tax liabilities the bankruptcy court alrealischarged.

The Government opposes, arguing that the bankruptegeedings against Defendant “did not and coatd n
have addressed his criminal liability and, therefohe bankruptcy proceeding cannot now precludetirent
criminal prosecution. (Note that Stern v. Marshals not mentioned)

In a short review of "Res judicata, or claim preahn,” the court explains that it usually prohidas/suits
on any claims that (1) were raised or (2) couldehiaeen raised in a prior action. Res judicatdiep pvhen there is:
(1) an identity of claims; (2) a final judgment onthe merits; and (3) identity or privity between the parties.
Further, and specifically with regard to bankruptdl U.S.C. § 523(a)(1)(C) provides that “[a] thage . . . of this
title does not discharge an individual debtor framy debt . . . with respect to which the debtoremadraudulent
return or willfully attempted in any manner to eeaut defeat such tax.” (Note that a dischargegsnaral
document, and its not

However, the court held thataim preclusion does not apply where the claim iguestion could not have



been brought in the prior proceeding due to limitatons on the prior court’s jurisdiction. A discharge in
bankruptcy entered in a bankruptcy proceeding tehvtihe IRS is a claimant does not, under thergarof res
judicata, preclude a subsequent criminal prosecdtiobankruptcy fraud when the IRS never pursueldim to set
aside the discharge in bankruptcy on grounds afifta---->The fresh start afforded debtors in bankruptcy
does not include release from jail.

IMPROPER LEVY & 12(b)(6)
Defendant moved to dismiss Counts 2-32 of the Sguang Indictment, RE 26 U.S.C. § 7206(4) basettison

requirement that goods or commodities removed ncealed by the defendant are subject to levy ub@lés.S.C. 8
6331.

That statute provides, in part, that: If any perkale to pay any tax neglects or refuses to geystame
within 10 days after notice and demand, it shalbldul for the Secretary to collect such tax by.levy upon all
property and rights to property . . . belongingteh person or on which there is a lien providethis chapter for
the payment of such tax.”

Levy may also be made upon the accrued salary gesvaf any officer, employee, or elected officidlfhe
United States, the District of Columbia, or anyrageor instrumentality of the United States or hstrict of
Columbia, by serving a notice of levy on the emloy. . of such officer, employee, or electedoudfi 26 U.S.C. §
6331(a) (2011).

PARTNERSHIP DISTRIBUTION ARGUMENT FAILS

Defendant argued that, because he was a partrgppassed to an “officer” or an “employee,” and reed
disbursements of partnership profits, as opposédalary or wages,” the Government is unable totritedourden
of proof . However, the first sentence of § 633\&nich the Defendant does not address, appliéartp person
liable to pay any tax’ who “neglects or refusepty the same.” This provision of the statute aptiedelinquent
taxpayers generally, regardless of their particetap loy ment status.

As an allegedly delinquent taxpayer, Defendans faithin the ambit of those persons subject to3163).
[the only property exempt from levy is that lisied8 6334(a) . . . consisting of certain personatles and
provisions].

RULE ON PRETRIAL MOTIONS

Rule 12(b) of the Federal Rules of Criminal Procedrermits consideration of any defense “that thetc
can determingithout a trial of the general issue” Fed.R.Crim.P. 12(b)(2). A pretrial motion ishgeally capable
of determination before trial if it involves questionsof law rather than fact. The district court must decide the
issue raised in the pretrial motion before trid i€ “entirely segregable” from the evidence ®gresented at trial.

However,if the pretrial motion raises factual questionsassociated with the validity of the defense, the

district court cannot make those determinationsDoing so would “invade the province of the ultte@inder of
fact.”

BEWARE CHALLENGE TO ELEMENT BECOMING SUFFICIENCY O F EVIDENCE CHALLENGE
Generally, Rule 12(b) motions are appropriate twsaer “such matters as former jeopardy, former
conviction, former acquittal, statute of limitatrimmunity, [and]ack of jurisdiction .” Defendant’s arguments
challenge the Government’s ability to prove thatdmployment statusand character of paymentfall within the
ambit of 26 U.S.C. 8§ 6331 (ajlis motion to dismiss therefore constitutes a preature challenge to the
sufficiency of the Government’s evidence tending tprove a material element of 26 U.S.C. § 7206 (4)

Put another way, the motion to dismiss presenksaat partially factual disputes as to the actaalire of
Defendant’s employment status and the charactieisgiay mentThese factual disputes are not ENTIRELY
SEGREGABLE FROM THE EVIDENCE to be presented b@twernment at trial on the “general issue” of the
case. MOTION DENIED.



STATUTE OF LIMITATIONS

Defendant moved to dismiss Counts 2-32 of the Sigolang Indictment based on an argument that the
statute of limitations for violations of 26 U.S.&7206(4), as provided by 26 U.S.C. § 6531, isdlymars. Held:
the “six-year statute of limitations applies anddhhe charges are timely filed.

26 U.S.C. 86531, setting forth the relevant seatitlimitations for criminal prosecutions basedtba
Internal Revenue Code, provides as follows: "Nspe shall be prosecuted, tried, or punished fgradrthe
various offenses arising under the internal revéawe unless the indictment is found or the infaiorainstituted
within 3 years next after the commission of theenffe, except that the period of limitation shalbheears for
offenses involving the defrauding attempting to defraud the United States or any agency thereof.

Key is removing, depositing, or concealing, anydgpor commodities for or in respect whereof anyigax
shall be imposed, or any property upon which lesguthorized by section 6334ith intent to evade or defeatthe
assessment or collection of any tax imposed bytites This means that even if you get a disobatigat property
is still in play. (There is no discharge “exemptifor property and presumably post-discharge proptmat may be
liable for tax for this year’s fraud may not bedah)

United States v. Workinger, 90 F.3d 1409 (9th C%96), provides the leading precedent: "Secti®B16b),
by its own terms, does not require that a defenbarexpressly indicted for tax fraud, but any o$emvhich
“involves” defrauding the United States in any mam®$ 6531(1) covers all offenses where fraud issmential
ingredient (relating to tax). Workinger makesléar that 26 U.S.C. § 7206(4) falls within the &nath 26 U.S.C. §
6531(1), and thus, carries a six-year statutemfdiions.

Comments and Observations

Generally: This case makes it clear that althoegteally the IRS is civilly dominated by the bargicy system,
that criminally, no civil system determination agenerally affect it. Further, in bankruptcy, irekiag discharge of
tax debts, three paths may be followed.

(1) if the claim is made (by either IRS or by thebtor on IRS’ behalf) and if discharge occurs,déletor
goes forward with not affirmative assurance thattdx is discharged, and is only certain that @diggghis in
guestion if the IRS continues to try and colleCbllection can trigger further contact with the IR®l the
debtor can seek a resolution or an answer as tothdwy are not dischargeable.

(2) The IRS insolvency unit can be contacted (tpesfer to work by informal contact) during bankrapt
and some form of acquiescence regarding dischaligeaan be sought. An indication of acquiescecas
save the taxpayer and the IRS from having to engagéormal Adversary Proceeding. Acquiescence

confirmations save the government a lot of time sank the debtor a lot of money.

(3) If no Acquiescence confirmation is given, oaihegative indication is given, the debtor candiformal
adversary proceeding and litigate points of disagent with the IRS’ insolvency unit.

As aresult of the above, it can be seen that tikare real assurance that the government p ositemages,
much less may become aware of the debtor or th®delextent of activity.

1. Would the result have been different if WANLANIad somehow managed to cause the district court to
"withdraw the reference" to the bankruptcy courlemll U.S.C. 8157(d) by motion?

2. Actually, a reading of this order and the fantthis published order are a bit misleading. Tingis as
follows: March 27, 2007: Bankruptcy petition is dlley WANLAND.
January 8, 2009: The government issues a singld aodictment against WANLAND.
June, 2011: bankruptcy discharge issued
January 26, 2012: a 32-count superseding indictmenes.



As can be seen, the criminal indictment was onrallebtrack with the bankruptcy case from eariy02amid 2011,
2.5 years. Would it have helped to file a motionwithdrawal of the reference?

3. A verdict was rendered on September 13, 2013 WAND was found guilty of 33 of 35 counts in the
indictment.

4. Given the parallel nature of the proceedings,NAND was justified in seeking relief from the ciimal
indictment, because what occurred in the paraliektwas simultaneous civil and criminal action:

@ the civil bankruptcy investigation was obviouslyed to feed the criminal case, and especially3#he
count indictment of January 26, 2012.

(b) the trustee or the government could have mowedithdraw the reference and made a more
intelligent finding on what was owed, what was paidd what was evaded-- using the pretense of
hiding behind an article | court to gather inforraatwhile at the same time issuing indictments
through an article 11l court makes it look as ietieasonthat no government agency moved to
withdraw the reference was for that reason.

5. The analysis of the WANLAND order of early 20hade it seem as if an “ignorant” bankruptcy hadioec

earlier in time, which it did not. Had the banktap occurred and been completed before the indiatymsore
credence would have been lent to the separationgeet Article | and Article Il courts.

6. This case also stands for the proposition thehga bankruptcy with criminal activity is gentyaalways a bad
idea. Would it have been better to take otheoacBuch as an assignment for the benefit of aex#it What about
the level of records available? What if the assatge simply handed out to creditors and to allbem to scramble
for them? Was it the filing of the bankruptcy tlsafp plied the government all of the leads and tatit needed to
file the criminal case?

7. WANLAND's "profits partner can't be levied" thigds fairly weak. Based upon the appeals casdirgalone, it
is uncertain the maturity and type of profits asalié and when they may were distributed. Somgejuent holders
must wait (charging order) until some entities sastpartnerships, make a distribution. Howeveemimder
personal attack for tax evasion, the raising oémtity theory as a shield possibly invites the gomeent to think
about the extent to which the entity may have dellin the past. Monies from an entity would hiagen subject
to IRS seizure under either a charging order okeby, so its difficult to see the value of the opfiion to levy,
unless--- someone or the entity desired to geethity closer to activities surrounding the crinhicase.

USA v. WILLENA STARGELL No. 11-50392 (1st opinion drawn) Filed August 2, 2013

FACTS:

After completing a course on tax preparation acdiving state (CTEC) certification, Stargell begarep aring taxes
for Liberty Tax Service (LTS) in Moreno Valley, @Gafnia. LTS terminated Stargell's employment irD30and
Stargell began her own tax preparation businedsddaberty Bell Tax Service (LBTS).

Agent Marquez prepared summary chart based upaeviev of 143 tax returns, of Stargell that demaated that
each of the 143 tax returns contained either falsge or false withholding figures, and that thet vasjority
contained both false wage and false withholdingrég.

While operating LBTS, Stargell prepared federabme tax returns containing false statements anagedg
(somehow) in schemes to obtain refund anticipdtans (RALs) from banks based on these frauduketiirms.

(Counts 1 to 6) fraud by wire affecting a finanamtitution

(Counts 7 to 12) aiding and assisting in the preparaf a false return
(Counts 13 to 15) fraud by wire

(Counts 16 to 18) aggravated identity theft.

Because the wire fraud that was the predicateg¢@gigravated identity theft did not occur untieaft8 U.S.C.
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81028A’s enactment date,(July 15, 2004) the papetired the contention that the jury “may have™wocted the
defendant based solely on pre-enactment conduct.

Before sentencing, the district court held two ewighry hearings to determine loss and restitutidhthe latter
hearing, Kay Otani, former counsel for Stargebtifeed as a witness. Stargell's current counsa,district court,
and the government inquired as to Otani’'s methathlgiulating loss and restitution, what documertsdught to
obtain from the government, how those documentddvoave assisted or disadvantaged him, and what was
ultimately provided to him.

At the conclusion of the hearing, the district ¢dound an offense level of twenty-two, a crimihatory category
of I, and an advisory guideline range of forty-oadifty-one months. The district court imposed1260.00 special
assessment, restitution in the amount of $362,79@ufd incarceration for forty-two months. [Notedwing
U.S.S.G. 2T1.1, ataxloss of > $400,000 (based §598,657.00. theoretical loss) corresponds tel Y, and two
levels are added for being a tax preparer]

The evidence at trial established preparationadri@ income tax returns containing false statemantl engaged in
schemes to obtain refund anticipation loans (RAt@n banks based on these fraudulent returns. Bhelfeld
that new or increased risk of loss is sufficienestablish that wire fraud “affects” a financiagtitution within the
meaning of 18 U.S.C. 81343, and that there wascgarft evidence for a rational jury to concludetttiee
defendant’s fraudulent returns exposed the banks increased risk of loss.

Stargell contends that the government failed torp that such counts “affected” a financial instibntand that the
IRS refunds of $276,331.74 before it stopped theneing refunds. Intended loss is used insteatifal loss and
so the defendant carries the $598,657.00 tax Ipss/lfich is reasonable (under U.S.S.G. § 2T1.1 orit3), & (2)

at sentencing, the onus was on Stargell to eshabliswer tax-loss amount based on the entitlathcefbut she did
not at trial or on appea(This emphasizes the point that expert testimonyergarding exact tax-loss [as well as
deduction expenditures that could theoretically hae been deducted] should be established prior to &l / plea
and certainly introduced during sentencing.)

Differences between the withdrawn opinion of Augasti the superseding opinion of October may indieat
concern about having gone too far with the origassertions AND perhaps some erosion in the fditheoriginal
characterization and reliability of the data:

1. “increased risk of loss” with: -- obtain refuadticipation loans “affected” banks,...
Is there a lesser implied threshold for “affectdtin for “increased risk of loss.”

2. This phrase was changed: “143 tax returns coedatither false wage or false withholding figuses] that the
vast majority contained both false wage and falgbhmelding figures.”

The replacement statement is :--143 tax returnsagued false wage or withholding figures.--

(Perhaps the majority of returns, upon further edn, DIDN'T have both? or maybe the data wasemo
exculpating as to the defendant at second glance)

3. This phrase was changed: “Yet, the banks ordyitoney with respect to two of the four count$rafid charged
in the indictment: Count 1 ($4,995.22) and Coul($6,013.00).

The replacement statement is: --Yet, the banks loslymoney on one of the four fraudulent retu@sunt 4
($6,013.00). (Overall, after a second look thewdaés found to weigh much less against the deféngaehthe data
was not objected to at trial and the trust on dfiability of the data may have been misplacedhmy dourt in its first
opinion ).

4. Some language was changed regarding the megzirfiaffects”, and how “increased risk of loss” cari® mean
“affects” which then comes to mean “ new or inceehgsk of loss™:

The original language: “

“Our sister circuits have defined the term “afféstdthin the meaning of a similar statute, 18 U.S8@3293(2), to



include new or increased risk of loss to finaniciatitutions.”

Is replaced by the following:

--The increased risk of loss presented by fraudulms is sufficient to “affect” a financial instition. Regarding
the definition of “affects” in 18 U.S.C. § 1343, \én our sister circuits in defining such terminclude new or
increased risk of loss to financial institution€ouldn’t a new risk be a smaller risk?--

Comments and Observations
Generally: This case has a significant number ciofs that were both present and absent.

1. It is believed that shotgun-breadth techniquesewsed to make analyses, and | did not see mettitadrid3
sets of clients were interviewed in depth to asshiaethe clientsdid not misrepresent their income or deductions tc
ataxpreparer. |also did not detect whether dnyake forms” existed for the clients where the client stateg the
income and deductions. Lack of a record, in thse, will usually be damaging to an aggressivpqrez. Records
should have been kept reflecting information g ayer clients provided and it should have matthedeturns.

2. Former Attorneys can testify (seemingly here gaasi-expert) and this may be a wake-up call for
defendants who abuse and “burn through” attornelys @o substantive technical work on cases. Tha prial
attorney who testified about technical matters sa®ly a sore point with the defendant, but moaéstacally it is
certain that any technical analysis was probablyopmed, and colored heavily with inside informatio

@ Assuming that the client was forthcoming witle triginal attorney, that original attorneyiaderstandingf
the case and its data was learned through thessinméedisclosure of the accused citizen and giken t
human tendency to replicate understanding and medtepn data which appears to be consistent wstiatzd
plan or configuration, very likely never testadly of the data points in the returns and probablymesl
(along with the government compiler of data) thatrg possible error was a fraudulent variance.

An independent expert who had no knowledge offaeetealed under attorney client privilege woukelir
have beemore wilingto make a broader interpretation of the variasessn. Arattorneytestifying was
under a duty not to mislead the court graktically could not have ignored knowledge giveminder
attorney client privilege at the risk of misleadingthe court.

(b) As a matter of human nature, | do not belie\a thx technicians can study and discuss the dav&es of
preparation, and really; tlaet of preparing a tax return without large and sigaiit communication, and
that communicatiohadto be tainted by the attorney’s knowledge gainbdenthe defendant was a client.
Really, they are talking about the very must sylaldgtailed aspects of nature of judgement.

At minimum the preparers make all sorts of assuamstabout inputs which might naturally be expetted
occur based upon inputs they are given -- theyaddstop” the tax preparation process where onegé
data is missing or incongruous, or else only a ¥ewy returns would be filed by paid preparers. ,But
knowing the answer (via knowledge from informatgwen in the attorney-client relationshipmplodes
any reasonable professional doubt that would havetlverwise been available to the defendant.

(c) One skilled in mathematics can transmit a gieal of information without saying a word. Ideptifg
numbers and performing mathematical op erationdiemton a simple piece of paper can transmit volumes
about “what the former attorney knew.” An answam be obtained by rigorous analysis, or, the ansarer
be given to you to suggest the manner in whichwotk in reverse to interpret the starting numbers.

(d) Further, the variance of any set of data neduktexamined through a statistically determinedghold. It is
well known that taxes owed can vary even amongribst honest preparers. Although many returns are
done by machine, machines can differ, the mannahioh the input is formatted can differ and, asady
stated, a number of tax preparers can arrive frelift tax liability based upon a same input gethreshold
should have been set with due consideration tatigstical confidence level, and it might haverdmut for
the elimination of uncertainty in the testifyingainey and certainly based upon the prior attorsey’
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(€)

(@)

(b)
(©)
(d)
(€)

(f)

knowledge. If only the most severely deviant neswould have been selected and verified, a muezteyr
focus could have been attained by both the progecanhd the defense regarding only those retums fo
which it could be positively stated that.

Further, lawful, honest tax preparers can vayed upon both the time spent in interviewing tieat; the
amount charged the client and how it is chargeslctimpetency of the preparer, and for reasondroisah.
A tax client who brings a pack of children to tl& preparer and complains about not being ablave h

enough money to buy sufficient food, can have agrévinfluence on the most honest of tax preparers
How many “breaks” can a preparer give a client ik dearly remain on the non-fraudulent side oé time?

I’m not suggesting that there are not a numberegdy and incompetent preparers, but | am convititad
regulation of return preparers through the recefailgd Registered Return Preparer Program charegiog
IRS head of Office of Professional Responsibilgg’'i the more secure and safest solution.

Even though the government is allowed to puamamorphous “grid” of evidence, it is difficult &btack, &
it is clear that any substantive defenses of detraithis “grid’be raised and raised with spetficpossibly
independent afhe evidence introduced at trial. If the tridlbmhey misses the opportunity to present
evidence at trial, is there a conflict not to degper, if possible, at sentencing?

Note the assumption of the court on the fraudulefunds: (1) “most” were probably fraudulent, &2y
refunds that were legitimate and not fraudulentoplady were not going to be returned anyway. Bdth o
these factors apply differently to the chargestiredoss to two classes of victim (a) the governnaer (b)
former clients. There does not appear to be artiaddi 24 months added for “ldentity Fraud” andsthi
elements of the sentence seems absent.

The adoption of the term “new” as an alternativéincreased” is troubling. Risk need not be aac

guantity. Internal correlations within a data s increase risk for certain data profiles mbentothers
and shrink for other profile types. Had our sigliecuits developed the term “new positive risk’similar
there would be much less of a problem. Any alttvedo the phrase “increased risk” is not necessar

There were several opportunities in this casehviriay have been missed, and the case perhap $aodiar
as to the 143 return data before those opportsrobeld be explored:

Should the criminal defense attorney have amalyizl3 returns to see which ones were at variaiibetine
best or even average skilled tax return prepafExp eriments have been done with common factsrand i
which a number of preparers on the same facts rfoghtulate a number of returns having significant
variances between them).

Did the criminal defense attorney hire an expenerify & test the tabular results of the pragém expert?
Was there a preparer’s intake form availableamsider with returns that were highly variant?

If a high variance constitutes fraud, did ang @erify that the high variance beyond a reasordduldt?

Was the REASON for the 143-return magnitudenafyezed data? Was the prosecution simply trying to
overwhelm the Defense team? Would an outside aisahave been prohibitively expensive? Reimbur&able

What was the REASON that at least one randonp$aset was not drawn for a deep investigation?
Also disturbing was the statement “ Stargelhgaged in schemes to obtain refund anticip ationdoa
(ostensibly for her clients).” | can’t tell frorhé opinion “how” Stargell engaged in schemes. Btasgell

in a conspiracy with clients to defraud the bandt split the proceeds? Was Stargell engaged imsps@acy
with someone at the bank? Why was there no coaspeharge?

How does this case speak to honest practitiomeos through genuine altruistic caring about tlekants,
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push the envelope of benefit for their clients? Yactitioners begin having clients swear thatytidl not
avail themselves of any refund anticipation loasms &ondition of the practitioner preparing theturns?

9. The RTRP program struck down by the courts, ahdiwwill likely re-arise with new legislation migihave
eliminated many cases like this. Where the repuaparers have to work for, and educate themseives
position of privilege

USA v. PIROUZ SEDAGHATY (PETE SEDA) No. 11-30342 iled August 23, 2013

FACTS:

Pirouz Sedaghaty (known as Pete Seda) filed di¢alsi 2000 charitable organization tax returnrithen to attempt
to conceal knowledge of his support of an indepeoglenovement in Chechnya, a republic in the Cagcasu
mountains of southern Russia.

In the 1990s, Al-Haramain (AH) was one of SaudilfAa&s largest non-governmental organizations, writre than
fifty offices worldwide distributing humanitariandaand funding religious education & was knowntag “United
Way” of Saudi Arabia. But in addition, some AHios distributed funding and other support to tests. The
United Nations implemented sanctions against ssle&H offices in 2002. As a result of the negapublicity the
Saudi government had dissolved AH altogether. Bhate year, the United States designated former iidipals
Aqil Al-Agil and Soliman Al-Buthe and the U.S. chagp of AH as “Specially Designated Global Terraissubject
to financial sanctions because of their role inviing financial support to terrorist groups.

Seda first came under investigation by the FBIt#&dRS because of his role in the U.S. chapté&l-diaramain. In
the 1970's Seda had moved from his native Irandiolafad, Oregon, and, after attending Southern @rego
University, he became a well-known arborist in tig. Seda developed a desire to help others rataied Islam
and to help build bridges within the community .d&eo-founded the Qur'an Foundation (QF) with hienid David
Rodgers, who had grown up in Ashland. QF hostediplgotures and distributed the Qur'an locally aodgrisons
who requested copies.

While Rodgers was working on an unrelated matt&andi Arabia, he was approached by AH officer Atite,
who suggested that AH could help supply QuranglierQF Ashland effort.

In 1997, AH & QF entered into a partnership todmote peace through understanding of Islam” an8uthe and
Seda opened AH's only U.S. branch (“AH-U.S.”). AdiPbecame the U.S. branch’s president, with AHBuas
treasurer, & Seda as secretary. Seda opened abemknt for AH-U.S. at Bank of America and sucogysf
applied for tax-exempt status. In late 1999, bobth & AH-US solicited funds for aid to Chechnya. Adtugh the
efforts of AH were done under the supervision & 8audi government and through a separate ensty th
government created, the Saudi Joint Relief Committietrial it was disputed whether these efforts wee truly
humanitarian in nature or a cover to fund the mujahideen operating in Chechnya

In February 2000, an engineer and constructioruéxecin England, Dr. Mahmoud Talaat EI-Fiki, (EEdntacted
AH saying that he wanted to donate $150,000 forcBé&e relief. AH instructed EF that he could wire thoney for

“the poor, orphans and refugees” in Chechnya toaAlis Al-Rajhi Bank account in Riyadh, Saudi Agglor to
AH-US at its Bank of America account in Ashland.

EF transferred $150,000 to the AH-U.S. accountsiland on February 24, 2000. On March 7, Al-Buthgdled
from Saudi Arabia to Oregon. Seda and Al-Buthe wegether to a branch of Bank of America in Ashland
March 10 and met with the branch manager to withd$d30,000 in travelers checksT he following day, Seda
withdrew a $21,000 cashier’s checknade out to Al-Buthe. Al-Buthe later returned su& Arabiacashed the
travelers checks at his bank, and deposited the dai®r's check into his personal account, where he @&n
commingled personal money with AH funds (On the civil side, this would have clearly bépmivate inurement”
and exactly the lack of controls that the nonprafits and rules were meant to address & control.)
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The counter check signed by Seda bore the not&olman” and the actual cashier's check dep odied\l-Buthe
bore the notation “Donation for Chichania Refudeest trial, the significance of Al-Buthe’s use tfavelers checks
was contested. The government characterized thefusavelers checks, as opposed to a less-expengie
transfer, as highly suspicious and argued thatdearihe transfer of funds more difficult to trace.

The defense pointed out that Al-Buthe regularlyuigtd funds in the form of travelers checks to thmitét States
for AH's operating expenses and reported those&shecU.S. Customs, so his use of travelers cheelssnot
unusual, nor did it correlate with an effort to ceal the movement of funds. What happened to tregnafter
Al-Buthe cashed the travelers checks and depoteedashier’s check was also disputed. Seda’sraysrargued
that it was given to AH and deposited in Al-Rajlairtk account number 9889, which was used for huauzenit
relief in Chechnya. The government represented‘{biit AH employee took most of El-Fiki's money &
representative of Abu ‘Umar [a leader of the Chaamejahideen], to be smuggled into Chechnya, ategntiwas
for needy Chechen families.”

In June 2000, Al-Buthe returned to Ashland, repgrto U.S. Customs $300,000 in travelers checks #dl-US
for the purchase of a building in Springfield, Masisi, to serve as a prayer house. Having alreadyeraa initial
deposit of $60,000, AH-U.S. then paid $318,291dmlete the purchase of the Springdfield building.

Four days after the September 11, 2001, terroristteacks, several FBI agents came to speak with Seda. The
interviewing agent testified that Seda had volurggéformation about AH-U.S.’s purchase of theiggfield
property and told him AH-U.S. had paid between $300 and $325,000, reflecting the closing pricene@onth
later, Tom Wilcox, Al-Haramain-U.S.’s accountantlanformer IRS agent, filedrorm 990 for Al-Haramain-U.S.
for the year 2000eviewed and signed by Seddiling a Form 990 is an annual reporting requeetfor tax
exempt organizations. The Form 990 was inaccunaseveral respects.

Line 57a inaccurately represented the cost of tiesburi building purchase as $461,%tause the $130,000
withdrawn by Al-Buthe was marked as a payment for he prayer house Line 1 underestimated the donations
that AH-U.S. had received because it mis-designated tI$21,000 check to Al-Buthe as a returned donation
Line 22, representingutgoing donations, was also inaccurate becausefailed to record whatever portion of
the $150,000 El-Fiki donation was transferred to AHaramain.

In 2004, the government (1) obtainediarant to search for financial records and communcations pertaining
to the preparation of the 2000 Form 990; & (2) AltBe’s failure to report the $150,000 he was cagyhen he
left the country. The government searched Sedaisdyovhich doubled as the Al-Haramain-U.S. office prayer
hall, and seized nine computers together with bpakieos, and religious materialBhe district court denied his
motion to suppress the seized evidence.

The defense argued that because the donation nmaebed through Al-Haramain-U.S. on its way frorAk il to
Al-Haramain in Riyadh, none of the mistakes areamaltbecause the tax code did not require thesyhsough” to
be recorded at all.

The grand jury indicted Seda, Al-Buthe, and Al-Haa in a three count indictment:

Count One: 18 U.S.C.3/1conspiracy to defraud the U.S. via crimes of ceunwo and Three;

Count Two: filing a false Form 990, in violation 26 U.S.C. §2041);

Count Three charged Al-Buthe witailure to file a Currency and Monetary Instrument Report (CMIR) form
when he left the United States with $150,000, alation of 31 U.S.C. §31§a)(1)(A).

The central issue at trial was whether ¢h@rs on the Form 990 were willful. The prosecution’s theory was that
Seda wanted to fund the Chechen mujahideen andtionally reported false information to his accaanttin an

effort to cover up the diversion of El-Fiki's domat to the mujahideen. The primary defense theoag that Wilcox
was responsible for these careless mistakes, dufat I%ad given the money to Al-Buthe to give to Alr&inain, and
that Seda was transparent and forthright with Wjltbe FBI, and the public about the dispositiolbHaramain’s
U.S.’s funds and his desire to provide humanitaaidrio refugees in Chechnya.
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When the IRS questioned Wilcox in June of 2003 abloe price of the building as reported on the 2GB0-eturn,
with someone preparing purchase costs in Quickbbaked the purchase price in the tax return onsttfedule. At
trial, howeverWilcox admitted that he had actually been the oneatcode the $130,000 withdrawal of travelers
checks as related to the building purchase and thdite had created the schedule with the erroneous prhase
price. He maintained, however, that the schedule wasdbas Seda’s instructions as to how to categohize t
checks. The parties vigorously debated evideraterkto the “money trail.”

Al-Buthe’s cashing and deposit of the travelersckien Saudi Arabia & into his own account was ¢Reent of
tracing possible and the government said that AkBis actions were consistent with his misap p raommeof some
funds and diversion of others to fund the mujamd&eda attempted to introduce receipts documehisnigansfer
of the donation to Al-Buthe, and Al-Buthe’s transdé the donation to Al-Haramain for Chechen relmit he was
unable to authenticate the records.

To establish willfulness, the government called famoner members of the Ashland prayer house: David
Gartenstein-Ross arigharbara Cabral. Among other subjects, the government questioretie@stein-Ross about
the distribution of Qur'ans to prisoners, donatiomsde to support Kosovan refugees, and fund-raaditige prayer
house for two individuals planning to go to Kosdedight against the Serbs. Cabral, a convert lerisvho
abandoned the religion before trial, describednbsque and prayer services at the Al-Haramain{ur&er house
in Ashland as well as Seda’s marriage to a Russpaaaking wife.

Providing the only direct evidence of Seda’s alfedesire to fund the Chechen mujahideen, Cabrafieesthat
Seda solicited funds for the mujahideen in Chechafiexr Cabral and others from Oregon joined Seda in
pilgrimage to Mecca sponsored by Al-Haramain. Iditoin to the witnesses from the prayer housegtdwernment
introduced a number of exhibits seized in the $gancluding videos related to the Chechen mujamndeeligious
edicts regarding support for the Chechen mujahidelers emails Seda received and websites Sedad/isiiout
Chechnya.

The government also introduced an email from Sedsl-Buthe titled “What support?” that reproducetexcerpt
of a published interview with Chechen mujahideadéz Ul-Khattab stating: “I'm sorry to say there@t a single
Islamic charity organization active inside Chechayaresent. Only the Red Cross is present in @&meghwns and
cities. Therefore, we advise the Muslims in the Musountries to take a sincere stand with the Midjeen in the
land of the Caucasus.

The government produced an “Islamic / political’eogtive , Evan Kohimann, who had no direct knowdeoligthe
facts of the case, to depict connections betweddakbmain officials and figures such as Ul-Khataald Osama
Bin-Laden. The jury also watched a violent videoypded by Kohlmann of a training camp for the Clegch
mujahideen. At closing, the prosecution referthie director of the Saudi Joint Relief CommitaseBin-Laden’s
“best friend."The prosecution also insinuated anemtion between Seda and violent jihad, that sgr@umr’ans to
U.S. prisoners was an effort to get hateful, crigizad stuff into prisons.

The jury convicted Seda of conspiracy to defraaUWhited States and filing a false return on bebifad tax exempt
organization. He was sentenced to thirty-three lnmprisonment, three years of supervised re)easet
restitution to the Department of the Treasury d,980.

After trial but before sentencing, the governmertduced reports and notes for twelve previouslyiseiased
interviews the FBI conducted with government wigh8arbara Cabral and her husband Richard Cabrabngm
other things, the notes and reports revealed tdéfense for the first time that tR8l had paid Richard Cabral
$14,500 over the course of the investigation, that least one of those payments was made in the pease of
Barbara Cabral, and that the FBI had made an offerof payment to Barbara Cabral before trial.

Seda filed two separate motions for a new triatdagpon: (1) prosecution’s appeal to prejudice(@pdelated to
the Brady violation. The district court denied hanotions.

The panel held that the government violated its oljations pursuant to Brady v. Maryland by withholding
significant impeachment evidence relevant to a ceral government witness. The panel affirmed in part and
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reversed in part a criminal judgment and remandeafew trial in a tax fraud case.

Classified material inspection was another basimbting block in the case that involved significanmtounts of
classified materials and in camera, ex parte reviasvwell as classified proceedings. The 9th Gigrainel was not
persuaded by the defendant’s arguments regardifg(idling of the classified material, (2) the dittcourt’s
evidentiary decisions, (3) the notion that the goreent was one-sided in its effort to obtain evadeabroad, or (4)
his view that the government’s characterizatiothefevidence rose to the level of a constitutiot@ation.

The panel held that the government violated itggabbns pursuant to Brady v. Maryland by withholglsignificant
impeachment evidence relevant to a central goverhminess.

After reviewing the classified record, the pandkdained that the district court erred in approwangnadequate
substitution for classified material that was ral@vand helpful to the defense. The panel heldttiesubstitution
did not satisfy the requirement in the Classifiefibfmation Procedures Act, 18 U.S.C. app. 3 § &jcjbhat the
summary “provide the defendant with substantidiig $ame ability to make his defense as would disoof the
specified classified informationThe panel also concluded that the search that theogernment conducted of
the defendant’s computer hard drives went well beyad the explicit limitations of the warrant, and remanded
to the district court to consider the appropriate €£ope of items seized and whether the exclusionanyle
should apply.

Considering the errors both individually as well ascumulatively in light of the evidence as a wholghe panel
concluded that the errors were prejudicial. The panel filed concurrently, under approprisal,sa classified
opinion with respect to the substitution.

Comments and Observations

Generally: This case was at the height of the 8tbtm. It was a nonprofit and thus the tax lasthie government
would have been expectedly low, and thus consp weay the mainstay of the case, with tax loss prabiynbeing
based upon taxation of the amounts that presumvadht to the mujahideen.

1. This was a long opinion which unusually repeate@xtensive litany of facts, probably for the pase of
showing in detail the excesses of government pagecin this case.

2. There is no doubt that the feelings about 9/fllenced the fervor this case from the very begignivith
that fervor being expressed by facts of the caséavorable to the reasonableness of the prosetstaase,
nor pursuit of its case.

3. Even though not stated in the opinion, it is watbwn that the statutes governing non-profit lahe U.S.
provide for foreign charitable giving, deductiomxlaules for use of donated funds on the samerfgais
exists for charitable donations in the U.S. Thewithat U.S. law should disfavor donations outslaeU.S.
is exemplified by the problems in this case of aatitation of documents and receipts which wouleha
reliably established the fate of the donated funds.

4. It is clear that the 9th Circuit panel was outthgy the government’s handling of the case, ytéerahan
preface a reversal on specific prosecutorial @egOR the degree of government overreachingméire
trigger for reversal an new trial was a mere $16,08id to one of the “former friend”, “non-indict&d
clean” informants. Basingthe reversal on theakegf outrageous “overreaching” might have provide

some case law future basis for inhibiting governnaetion against more extreme defendants.

5. The fact that the 9th Circuit panel gave a stsarggestion that some of the “evidence” in thecheaf the
defendant’s home be suppressed as going too & afithe warrant, amplifies its impression ofthase.
Use of “evidence” of “what a defendant believessidne of the main 4th amendment limitations tlest h
been historically periodically conveniently ignonetien the political winds turn against unpop ulaugrs.
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USA v. Cohen (1) No. 12-10240 Filed August 22, 2@ABmended October 7, 2013

FACTS:

Samuel Cohen posed as a wealthy philanthropiseérésted in donating sixty million dollars to chabile causes".
He arranged a meeting with the Vanguard Public Bation, a charitable organization, on the pretéxhaking a
donation. But instead of donating, Cohen extendedffer to the Vanguard’'s donors to sell them soifrigis shares
in Ecast, Inc., a company he co-founded. Coheresgmted that Ecast was about to be acquired byoktiftrand
that the value of Ecast shares would soon jumpouhé Microsoft price of $30 per share. Cohen efieo sell his
Eﬁas_,t shares for $3.50 per share, ostensibly donitig his offer on the donors’ "promise to givéftaeir profits to
charity."

In fact, Cohen had been terminated from his p asioEcast, he did not actually transfer any offuast shares to
the purchasers, he never informed Ecast that keasyl shares, and the evidence at his criminlstniawed that
Ecast was not in talks with Microsoft or any othayer. After a jury trial, a federal jury found Gahguilty of
fifteen counts of wire fraud in violation of 18 UGS § 1343, eleven counts of money launderingafation of 18
U.S.C. 81957, and three counts of tax evasiomoiation of 26 U.S.C. § 7201. The appeal relatdg tmthe
correctness of the sentence.

The district court applied a two-level sentenceastement for those who misrepresent that theycairegaon
behalf of a charitable organization, per U.S. Seritg) Guidelines § 2B1.1(b)(9)(A). STANDARD OF REW
We review de novo the district court’s interpredatdf the Sentencing Guidelines for abuse of digoreand we
review the district court’s factual findings foeal error.

1. Held:

(a) applicability of the charitable enhancementsdoat change because the defendant only purpartad in the
interest of the charitable organization. (Guidelisemmentary is authoritative in interpreting tex of a guideline
‘unless it violates the Constitution or a fedetakste, or is inconsistent with, or a plainly erons reading of, that
guideline.” The U.S. Sentencing Guidelines providvo-level enhancement “[i]f the offense involved a
misrepresentation that the defendant was actirigebalf of a charitable . . . organization.” U.S.S§@2B1.1(b)(9).

But the commentary also explains that the enhanteim@imed at defendants who take advantage ef “th
generosity and charitable motives of victims.” fart the commentary explains that “[t]aking advgatef a
victim’s self-interest does not mitigate the sesioess of fraudulent conduct. Rather, defendantsexploit
victims’ charitable impulses . . . create particglacial harm.” Focus of inquiry must be on defarits motivation
for making prohibited misrepresentation rather thiatims being motivated, in part, by self-interest

(b) it is also not significant that the victims miagive been motivated, in part, by a desire to ppaisonally. The
panel explained that the defendant’s conduct dgeslfbr the enhancement because, by presentinguéstment
opportunity as his means of donating to the chagtarganization, the defendant misrepresentedhidatas acting
“to obtain a benefit on behalf of” the charitabtgamization.

Here, Cohen pretended to be interested in diveptotgntial profit to charity and represented tlna donors’
investment would inure to the benefit of a char®phen’s conduct qualifies for the enhancementussxay
presenting the investment opportunity as his meadsnating to the Vanguard Foundation, Cohen mpis®ented
that he was acting “to obtain a benefit on behélflte Vanguard Foundation. U.S.S.G. § 2B1.1 cmi(B).

The district court did not abuse its discretiomiplying sentencing enhancement U.S. Sentencingetngs §
2B1.1(b)(9)(A) to its calculation of Cohen’s serten

Comments and Observations
Generally: Charities are natural tools for fraud & evasion often due to the voraciousness ofadbkk flows that

charities can consume, and the large sums thae ihdbe charity game are used to dealing with.
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1. Even mentioning an intent regarding charity, appty, is enough to trigger the two-level enhaneem

2. Except for the charity, this would have been ahnary tax fraud case. This opinion approachessihe and
issue narrowness of an unpublished opinion, andlikelg published as a high profile warning.

USA v. RUSSELL PIKE No. 12-10479 Filed SeptemberZm,3

FACTS:

Pike forward dated a stock purchase agreement.likidhe effect of this is that it would potentiallgonceal the
liability by making it appear as if he receiveditésr his shares in 2007 rather than 2006. Rake Isis own
personal shares: his name appeared as the sellaultple stock purchase agreements, the moneywirasl to his
individual bank account, and he treated all offih@ceeds that he transferred to Xyience as retiiggebt to the
company and creating a loan payable to himselfi@siibsequent tax returns and his personal bangyuping. (I
note that bankruptcy fraud was not charged)

Contentions of error on Appeal:
Pike contends that he did not commit an affirmasigeof tax evasion under Sansone because forveairayd

a stock purchase agreement “does not have thesiegeifect of reducing the stated tax liability .”

Following a six-day bench trial, Russell Pike waswcted of one count of tax evasion in violataf26 U.S.C. §
7201 and sentenced to 52 months’ imprisonmente &ipeals his conviction and sentence. AFFIRMED

The elements of tax evasion are “will-fulness; ¢Ristence of a tax deficiency; and an affirmatieeanstituting
an evasion or attempted evasion of the tax.” Bakgends that he did not commit an affirmativeadiax evasion
because forward dating a stock purchase agreerdess‘not have the requisite effect of reducingthged tax
liability .”

Pike correctly points out that his tax liabilitybhased on the date he received payment for hieshaot the date
specified in the agreement, but Pike fails to usitderd that forward dating an agreement is an adfikra act of
evasion. An “affirmative willful attempt may bef@amred from . . . any conduct, the likely effectrphase agreement
would not change Pike’s tax liability, but it woysatentially conceal the liability by making it apgr as if he
received cash for his shares in 2007 rather th86.20

We have upheld convictions under 8§ 7201 where éfendlant attempted to conceal his tax liabilitynetleough the
act of concealment did not alter the underlyinigiliiy . The district court’s finding that Pike attgted to forward
date a stock purchase agreement is sufficient ppsr the conclusion that Pike committed an affiim@aact of
evasion.

Pike also argues that the lawyers who representedthtrial were constitutionally ineffective. Hiest asserts that
his counsel failed to elicit testimony from taxattey Peter Rinato that he allegedly advised Pitemfile a tax
return in October 2007. But Pike’s attorney Keveikdasked Rinato whether he “g[a]Jve any more infiion to
Russell regarding his taxes” after April 2007 anda® answered “No.”

Furthermore, the district court separately condutat Pike acted wilfully by attempting to forwatdte a stock
purchase agreement for tax reasons and informirgg®that he knew that he owed taxes on the traosag he
evidence supports the district court’s conclustuat tPike acted willfully even if Rinato told himtniw file a tax
return before October 15, 2007.

Next, Pike alleges that his lawyers neglected foeiach the credibility of government withesses Kavimstakiya
and Kirk Sanford. But Pike’s lawyer Leik tried ¢mss-examine them about their own alleged invoérénm fraud
and tax evasion. The court sustained an objectiadhé introduction of the testimony over Leik’s past.
Additionally, any error attributable to Leik did hprejudice Pike because government witness Bidéshill offered
cumulative testimony about Pike’s efforts to evaetax obligations, and his credibility was nodoubt.
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Pike also contends that his lawyers erred by nbhg&arol Evelyn Brown as a defense witness. Régas of their
reasons for not doing so, the decision did notyglieg Pike. Pike claims that Brown would have festithat he did
not sell his personal stock, but rather he engegadminee transactions whereby he acted as amiatkary
through whom Xyience stock was sold to new investddut this theory was developed by Pike at &l rejected
by the district court in light examination by thevgrnment, Brown testified that she issued stodkficate number
11, among others, to Pike and then transferred sditiee shares represented by that certificateheranvestors at
Pike’s request. Any testimony Brown offered to #filect that Pike was not selling his own persaihares would
therefore have flatly contradicted her own pri@ti@ony, which was supported by ample documentaigeace.

Finally, Pike alleges a host of other shortcomimggrial counsel, including unfamiliarity with feds practice and
deficient preparation. But Pike does not indi¢ade he was prejudiced by these additional instanta#ieged
ineffectiveness. His counsel's various shortcomufigsnot meaningfully affect the outcome of Pikgisl.
Furthermore, the district court did not abuse isertion by refusing to hold an evidentiary hegon reopen the
record to address Pike’s ineffective assistanamslaPike submitted numerous post-trial declarati@nd his new
lawyers ably argued them before the court denikd'®motion for a new trial. “The decision to haldearing or to
proceed by affidavit as done here is within thengbdiscretion of the trial court. . . . thus, muse of discretion in
evidence was insufficient to support the motion.”.

Pike’s various contentions that the district carred in sentencing him to 52 months’ imprisonnasd lack merit.
We assume arguendo that the district court neemlédd by clear and convincing evidence that thddas suffered
by the government exceeded $1 million to suppdee’Bisentence. The government introduced evidérate

under the most conservative assumptiond’ike owed more than $1.1 million in tax on hiscétsales during 2006.

Overwhelming evidence indicates that Pike soldols personal shares: his name appeared as thesehaultiple
stock purchase agreements, the money was wired todividual bank account, and he treated alhef proceeds
that he transferred to Xyience as retiring his delthe company and creating a loan payable todifiraa his
subsequent tax returns and his personal bankrupitgy But even if Pike sold Xyience stock as@minee and
wrongly retained the proceeds, he still owed tak@se ill-gotten gains.

The district court did not abuse its discretionrbfusing to hold an evidentiary hearing on theldas calculation.
Pike’s new counsel presented affidavits in sup pbhis position and argued them before the cousieatencing.
The court addressed and rejected Pike’s contetti@nhe sold Xyience treasury stock rather thampbisonal stock
at every stage of the trial, including sentencimre judgment of the district court is AFFIRMED.

Comments and Observations

Generally: As | understand it, the taxpayer trieariove the realization of a tax event forward by gear, out of
2006 and into 2007. This is despite the uncontlesbservation that the same tax would be owin@di72 It is my
position that if the government did not punish nroeat from one year to another, then what would lstéwpped a
2 year push? Or 3? Most time manipulations g otential for much more damage than was thertial in
this case.

1. This very simple case illustrates the severiigt tan come with (a) date changing documents hilfjrey tax
realization events by a short time period, andi{a} such severity can’'t be mitigated by showiraj tihe net
tax effect to government was a “wash transaction”

2. $1.1 million in tax, assuming a 35% rate meduas the transaction was probably on the order ohiiin.
$3 million is a significant size of transactionrtmve forward by one year.

3. Complaints about the aggressiveness of his aysrand the attorney’s ability to make witnessey ‘\what

they are supposed to” is beyond ridiculous. Whiappeal because the Judge didn’t make the witaesse
testify “as they were supposed to"?
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4, Once the later dated document was establishetharemmount of the transaction was proven, thie vass
all but foreclosed. Stock trades and the timingahe is easy to establish.

USA v. David Kahre, Donna Kahre & Alexander LoglRistrict of Nevada Filed December 5, 2013
No. 09-10471, No. 09-10528, No. 09-10529
Employer (Coins) Employee >Employee; then, (Coins)

Employee < (Cash)

FACTS: citizens David & Donna Kahre and Alexandeglia were purportedly involved in a conspiracyatmid
the payment of payroll and income taxes by deviaipgyroll system pursuant to which employees veddiheir
wages in gold and silver coins, which were lateharged for cash. Envelopes of various coins waic o
employees having face amounts equal to 1/8 oftfwuat of pay that was due and earned by the employe

In a separate, second transaction, the same emvefawins that were paid to the employee was eggthfor cash.
The testimony of a foreman, who earlier pled guilhytax evasion, all employees were required to iy
independent contract agreement in order to retbeiepay, he and the other employees were padlthand
silver (also referred to as "gold certificates oldgchips') on a weekly basis, based on a systemlaged by David
Kahre and administered by Lori Kahr as followseaeek, the foreman received a single gold coirclvhie
immediately exchanged for an envelope containiagbD0 weekly salary in cash. All employees wenggaired to
accept payment in gold or silver coins, which cairese later exchanged for cash.

The foreman and other employees never receivedidvhas reflecting wages, and no deductions were rfade
income tax purposes. In the devised system, tleerfan confirmed payroll payments after consultingrpbhsheets
generated by Lori Kahre and at the final exchapggyrolls were met with cash payments. The foreteatified that
he remembered that there was no employee who lgctatdined the gold or silver coins as wage p aytsérie
coins seemed to be used as "chits" or "chips" wiviele recycled. The appellant's paymaster, whaalsadearlier
pled guilty to tax evasion was employed in Kahpegyroll office for five years, and who also wasuieed to sign
the independent contractor agreement and who hraddges paid under the same system stated that &mployee
retained the gold or silver coins, the coins’ faarket value was deducted from the cash wages(tueflect the
loss of value of the coins which was in exceshefdoins' face. It was further alleged that wéspect to the
amount of cash which eventually made its way ihihands of the employees that "Kahre allegedtigheld
“sixty percent of the employees’ payroll. . . .&ftevasion/under-the-table profit?]

Further, the Appellants marketed their "coin exgedripayroll service" to other contractors and ghdran
administrative fee for its use. Appellants wersined in providing leased employees to variousti@mtors, using
their "coin exchange" "payroll service" in excharigr cash.

In terms of the "tax loss" attributable to Appeltwo special agents offered testimony. IRS $pégent Ryan
Rickey testified that, between 1999 and 2003, Kaluempanies paid $22,382,760.42 in wages. Bet\668 and
2003, the companies using Robert Kahre to adminibtgr payrolls paid a total of $95,042,952.14viages and that
Robert Kahre received $14,100,087.10 in fees. ABirkey also testified that return filing historieflected that
Robert Kahre did not file any tax returns betweg@flland 2006.

IRS Revenue Agent Sue Cutler estimated that, betd889 and 2002, Kahre’'s companies paid Kahreah $atary
of $1,956,738, and Kahre earned $14,100,087.1€em from other companies using his payroll seryimed that
Kahre owed $2,049,172.97 in income taxes. BecaoberRKahre did not file any employment taxes figr h
businesses from 1999 to 2003, Agent Cutler caledlah additional tax liability of $7,082,138.54.

Lori Kahre filed false returns from 1996 to 199A8dalid not file any returns between 2000 and 2@66;Loglia did
not file returns from 1998 to 2006.

In his testimony, Robert Kahre explained that hestiged his payroll system after the IRS seizegphigperty and
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equipment from a failed business. Kahre met JoHaddigNelson), who authored books and taught ciaabeut
the IRS and the monetary system, and Nelson’s id8asnced Kahre to develop the payment systeissate.
According to Kahre, he developed his gold paynpditem because the United States government haddedzhthe
national currency and utilized inflation to confise the wealth of U.S. citizens. Kahre relied oartcases and the
Gold Bullion Coin Act of 1985 that approved goldrnsoas legal tender.

Kahre devised the independent contractor agreentemeslect that the IRS was a foreign agent f& World Bank
and the International Monetary Fund (IMF). In Kelkrview, by collecting taxes for the IRS, employ #legally
served as foreign agents for the World Bank and .IM&hre relied on several federal statutes, reiguiaf and
“Presidential Documents” in the process of deveilgpis payroll system to avoid the collection ofsaon behalf
of foreign agents.

Loglia testified that, like Kahre, he was influeddsy Nelson’s ideas about monetary history and naspeolicy.
Loglia believed that Congress approved the useldf@pins as an alternative to paper currency. Bazaf his

interest in gold payments, Loglia agreed to workiKahre, and stopped filing tax returns in 1998¢sihis income,
calculated in accordance with the face value ofgtiié and silver coins, was below the filing threlsh Loglia

believed that there was legal precedent sup pattegold payment system, and he calculated hisniedmased on
the coins’ face value on the ground that coinsbealegally used to pay debt.

Loglia was of the view that federal statutes arel@&old Bullion Coin Act of 1985 supported the gplay ment
system considering that coins were approved legaldr, and that gold clause contracts were legalifiorized.

Lori Kahre testified that she started to work fer brother, Robert, in 1988 1993, Kahre commencegaying
Lori her wages in silver dollars, and Lori thougheé coins were legal tender based on Congressaotsl Lori was
persuaded that the coins were legal tebdeause a coin shop did not collect taxes when eadging cash for
the coins,and the companies utilizing Kahre’s payroll systeser challenged the transactions. Initially, Lfded
tax returns based on the face value of the silvigrsc In 2000, Lori determined that she receiveaavben $63 and
$125 wages per week, based on the face value @bihge.Because her wages calculated on the face value loét
coins were below the threshold for filing taxes, Lo did not file any tax returns between 2001 and 206.

Combined with the tax losses from the payroll saheiime government set the total potential tax &iss
$57,435,803.52. The jury found Kahre guilty oncalints. Loglia was acquitted of conspiracy, butvetied on the
remaining counts. The jury found Lori guilty on @lunts with the exception of one count of wiljudttempting to
evade or defeat tax. PSR recommended a total effems| of 39, with a guideline sentencing ranggst to 327
months’ imprisonment.

Note: Robert Kahre was arrested a pursuant tote Besmch warrant for failure to appear, and ageeitzed
$230,913 in cash in his possession which was peovid the IRS to satisfy Kahre’s “unpaid federabime tax
liabilities. Kahre’s motion to suppress evidendeee when Kahre was arrested at Bank of the Westmaot
because the seized evidence was not used at twalstused to offset Kahre’s tax liabilities.

Note: Further complicating the case with non-sutitsta matters, On October 30, 2003, several pféntncluding
the Kahres, filed a Bivens action against the faderosecutor & others for improperly orchestraiangllegal raid
of Kahre’s properties, arresting Kahre & steali@g@®,913 in cash from him. The Bivens action wasni§sed.

Note: During a first trial, the jury was unablergach verdicts, and the government subsequengly tiile T hird
Superseding Indictment. (This is noteworthy, arelghblished case did state what additional chavges added in
this third indictment).

BASES FOR APPEAL
(1). Kahre’'s Motions To Suppress: Based on Kalrersluct, Agent Halper stated that there was prebzhise to
believe that Kahre was engaged in a conspiracyddestaxes and to interfere with the administratibthe tax

laws by the IRS. Any defects in the warrant wewged by Fed. R. Crim. P. 41(e) (1996) in which tharrant and
the affidavit are viewed as a whole, allowing tiaavit to cure any deficiencies in the naked raat.”
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(2) Appellants’ Motions To Disqualify the Prosecutmr Conflict of Interest : Denied

(3) Appellants’ Motions To Dismiss the Indictmeiidased on the Gold and Silver Coins’ Valuation eatinan face
value: Held, Ninth Circuit precedent, as well agttbf other courts including the Tax Court, requiitaxation of the
coins at fair market value, and the district cabserved that the tax code and corresponding Tmeasgulations
treated property, such as gold and silver coindg asecompensation for services rendered, as taaafde market
value.

(4) Sentencing PSR recommended a total offengedéB9, with a guideline sentencing range of 26327
months’ imprisonment. During the sentencing hegtihe district court determined that a base otfdegel of 30
was supported by the trial testimony and relevandact, and rejected Kahre’s objection that theliapiple
guideline range was 51 to 63 months. The PSRratsmmmended an upward adjustment for obstructignsbice
in light of Kahre’s false trial testimony, and darof a downward adjustment for acceptance of residity .
objection that the applicable guideline range wh$db63 months. The district court held that theas ample
support for an obstruction of justice enhancemamd, that a downward adjustment for acceptancespfamsibility
was unwarranted. The district court concluded thatrecommended restitution amount was supportethdyury’s
findings and the evidence at trial. After decidihgt a downward variance was warranted, the distoiart
sentencedahre to 190 months’ imprisonment and three years fosupervised release The district court also
ordered $16,060,104.72 in restitution with $10,891,72 “to be jointly and severally owed by co-defants.”
The district court sentencégdri to seventy-two months’ imprisonment, four years of supervised releaseand
$31,900 in restitution, and sentenced Loglia torttwesix months’ imprisonment, three years of supsed release,
and $83,000 in restitution. CONVICTIONS CONFIRMED.

Comments and Observations

Generally: The configuration of this scheme enabl&IGNIFICANT amount of evasion. Contractors seerhave
an opportunity and motivation to try to make casimf every shortcut, especially the IRS evasiontshor

1. These three appellants were true believers astigul through to trial in a mistaken belief thaytlcould

convince the jury that their beliefs and system Myqustify their acquittal. The fact that the juiry a first trial was
unable to reach a verdict indicates that, despigednusual "tax protestor" based challenge, thiatg are not as in
tune with the tax system as prosecutors would préfealso seems as if the 3rd superseding inéiotrmight have
(and somewhat unfairly) been a "bid-up" to insuoemviction. I'd rather have seen the governmerd tetter job
with indictments that they had settled upon betbesfirst trial. They get moral points for stickitmtheir story, but
no “cooperation” points.

2. Their battles chosen upon which they appealéette their beliefs that the government is theseaof their
problems. Instead of "chips" of a face value, fifpeellant's had to pay the payroll in weight of pgot that he had
to buy at market rates, the loss of the profitgbiilement of the scheme from the pretense of mestimployees in
low dollar face denomination coins might have maadvious that the benefit of the scheme came @raaantly

in its failure to pay lawful tax. Their completecgdance of U.S. currency could have mitigated diathe elements
in this messy case.

3. The "tax protester” elements of the underlyegps and this appeal tend to camouflage any "noditées points
that might have otherwise been identifiable. Th&fs appealed, (1) suppression of a judiciallyceted search
warrant, (2)District Court’s Determination of TaaMation Based on the Fair Market Value of the Gald Silver
Coins instead of their face value, (3) of Bivegp# motion to disqualify the prosecutor and (4¢lesion of
evidence of Appellants’ good faith belief that thage pay ments were not taxable.

4. The use of a nominal value intermediary forvawgion to U.S. currency may foreshadow comingsésat may
appear in future regarding "bitcoin" and other comgp based non-governmental currency.
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USA V. Arturo Huizar-velazquez, Southern Distri¢tQalifornia Filed July 2, 2013
No. 11-50237

Vacating a sentence imposed for importing wire eewithout paying the proper duties and remandirep anel
held that the district court erred by applying 8.6. § 2C1.1 (bribery) rather than U.S.S.G. § 2T18muggling).
Regarding amount of loss, the panel left to th&ridiscourt on remand the question of which dutyesaapply to
which hangers under the proper sentencing guidélinstoms & Border Patrol (CBP) sentencing rep as wsed.

Arturo Huizar-Velazquez pleaded guilty to importinge hangers without paying the proper duties2008, the
United States imposed anti-dumping duties on Chisésel wire hangers to combat perceived “dumpmtfie
United States. Wire hangers from exporters whadidapply for and receive separate rates were cuigjea
“PRC-Wide” rate of 187.25 percent.

Huizar-Velazquez evaded these duties by purchasingers in China, importing them to the United &tdor
shipment to Mexico, and then repackaging the hangev exico and stamping them “Made in Mexico” satthe
could then sell them duty-free in the United Statesler the North American Free Trade Agreemené 93icount
indictment alleged, inter alia, conspiracy to defféhe United States by interference with governaldanctions (18
U.S.C. 8§ 371) and entry of goods by means of flaeements.(18 U.S.C. § 542) (Dumpingis the saikaly sale of
goods at less than fair value, per 19 U.S.C. °1677

The district court applied Sentencing Guidelin2€2.1 and accepted the government’s position that
Huizar-Velazquez illegally avoided approximately.Sillion in tax and interest. The district cosentenced
Huizar-Velazquez to 70 months’ imprisonment anceoed roughly $3.5 million in restitution and fotfgie of $4.2
million.

Conspiracy to Defraud by Interference with GoverntakFunctions. was the wrong guideline to appliyhe official
commentary to § 2C1.1 generally addresses cormpfigovernment officials, not evasion of importida by
smugglers trying to fool rather than corrupt goveent officials. Had Huizar-Velazquez bribed Cusscnd Border
Protection agents to let his shipments throught, Would be a § 2C1.1 case. Sneaking shipmentsGustoms
agents to evade duties is not subject to as hgpsimiahment as bribing Customs agents. The distogtt should
have used Sentencing Guidelines § 2T 3.1, entitfacdding Import Duties or Restrictions (Smuggliriggceiving or
Trafficking in Smuggled Property.”

In terms of “Amount of Loss,” the government’s expwitness calculated the loss using a duty ratE83t25 percent
using normal values data. Huizar-Velazquez offéoedrove, by invoices, wire transfer documents, asgreadsheet
based on them, that three of the five Chinese corap &e bought from were subject to the much Id\aeti-

dumping duty” of 55.31 perceniThe government’'s expert refused to consider thisvedence, justifying her refusal
with the explanation that “in cases of fraud suglihas one, it is the practice of “CBP” to requinere than invoices
and documentation of wires to establish the treatitly of the manufacturerA few weeks before sentencing,
unbeknownst to counsel and the court, the duty wa®troactively reduced to 1.71 percent for three companies
from which Huizar-Velazquez claims to have purchaseé more than three-quarters of the hangers. The
government’s expert did not tell the district courtor counsel about this huge reduction, did not tedy at
sentencing, so she was not subject to cross exantina. VACATED and REMANDED for re-sentencing.

Comments and Observations

Generally: Even for non-income tax, testing of{iarge details &, (2) value elements is important.

1. Is the important aspect of the prosecution timemon control of the completed scheme of action&s Yie double-
entry into the U.S. an important factor? What# original importation into Mexico had been (Iedt and (2) by an
unrelated party?

2. It is an eye-opener to consider that a near@22@rotective tariff (but protecting which industoy company) could

result in both (1) a penalty to the U.S. consuA&D (2) a penalty on the taxpayer for the expengitef court
resources and Bureau of Prison resources for géabsentence for a buyer and seller of “wire.”
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USA V. Davonya Kusan Grant Central District of Gatifia Filed August 15, 2013
No. 12-50209

Defendant was Arrested April 20, 2001 and charged %8 U.S.C. 287 (False, Fictitious or Frauduleatms) based
upon the search of a bag recovered from a stoleclgeGrant pleaded guilty in 2005 to knowinglimfy false

federal income tax returns, asked for leniencyeimencing, arguing that her mother and childraedan her as the
family’s sole care giver. The original sentence Was years of probation (12 months of home momig{400 hours
of community service) & restitution ($29,117) (ammdcomply with probation rules), which seems reabdsmunder
Sentencing Guideline § 2B1.1. Loss numbers natadlin the records, but between $10,000 andGERDit should
start at level 6 and add 4 to make 10 and thengparsBubtract 2 assuming defendant was cooperativielt 8, the
normal level for probation.

The panel affirmed a judgment revoking probatiod #ire sentence imposed upon beyond the originaiatiqn date
because the defendants failure to make a requepattr a change of residence, rendered her a fegtolling her
probation term. A defendant assumes fugitive stathien he “fails to comply with the terms of hipswised
release, which includes moving residences withelling his probation officer.”

Grant complied with probation until early 2010. Whée probation office did not receive Grant’s riegglwritten
reports, the probation officer made several attenptcontact her at home, left a card, and therdHeam a neighbor
that Grant had moved several months earlier, sp tbleation officer to filed a violation report ialy 2010, alleging
several probation violations.

Probation sought and obtained a bench warrant fant® arrest on July 26, 2010 on the groundsGiBnt failed to
pay restitution ($29,117); (2) Grant failed to filevritten report for May and June 2010; (3) Grailed to report to
probation within 72 hours of any move and had “absled from supervision.” and (4) that Grant had &dled to
report a later occurring felony plea to unauthatizeedit card use (learned after her arrest).

At Grant’s revocation hearing the government drapaliegations 2 and 3; Grant admitted to 1 anddu(e of
restitution and commitment of further crimes). Gragain asked for leniency in sentencing, due tadle as her
family’s care giver. The district court revoked Gira probation, sentenced her to a term of 18 n®mtbarceration
and 3 years of supervised release. The record ddnabes Grant’s fugitive status & the Revocatiaatihg fell
within the Probation Term and revocation of Graqttebation was not an abuse of discretion. AFFIRMED

Comments and Observations

Generally: There may be a tendency to view taxesias “not really criminal” and “not as serious#ser crimes.”

1. The original probation may have been a sigmtigift of empathy to the defendant, or simple ekprcy but it
may not have been appreciated. Further, thelfattthe original arrest occurred in 2001, and final disp osition
occurred in 2005, and that the arrest warrant @8u2010, should give the Defendant a bit of fajgafter all this
appeal of 2013 represents a 12 year journey fot wha charged as a maximum 5 year imprisonmentecrifxiter
sentencing in Feb. 2006, probation should haveceRrdb 2011, just 7 months after the issue datbeoiarrant.

2. There may have been good reasons for gettingiatible later on (credit card abuse motivateghbyerty), but
this case emphasizes that supervision is impostddsoa punishment, but also as a lifeline in tlemeof needing
help. Documentation of changed circumstancesnsegk need for money, etc. could have been comatediearly
to probation and the result would have likely bt none of the four charges would have occurred.

3. If the restitution amount had equaled tax ltiss,level under the guidelines might well have Heeal 12, reduced
to 10 for cooperation, and thus two additional lewehich could have made it more difficult to oltgirobation. So,
one important aspect of this case might be a sfyatEencouraging (or bargaining for) fraud on togernment to be
placed in the non-tax category to save a couplevefs in sentencing. These 2 levels were onlytivone month of
time, but the level of 8 or less indicates a strprgpation possibility.
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Japanese Language Proficiency Examination, (Japandation), Level 4; Kanji
Proficiency Exam (Kanji Aptitude Testing Foundatidevel 7, recognized by Japan
Ministry of Education, mastery of 640 kanji; soreehnical Russian reading ability.

Prepared and prosecuted more than 150 patents ieléctrical, chemical &
mechanical technologies and designs ; specialgsaggtics, fiber optics, cryogenics
electromagnetics, medical instrumentation & commite

Associate counselin patent & trade secret lit@atiMunicipal Court Judge pro tem &
Superior Court Mediation program Attorney-Clieng feispute Arbitrator, Long Beach
Bar Association; Patent Panel, American Arbitratfssociation.

Adjunct Law Professor, Golden Gate University Sdaddaw, LL.M. Taxation
Program;_Georgia Institute of Technologgreviously taught heat and mass transfer

laboratories, and analog and digital computer latwoy.

Current MemberState bars of California, Texas, Arizona and NaCurrently Vice-
Chair of the California State Bar Board of Legaé8lization (2013-2014) member
(2011-2014); Central District Consumer Bankruptayofney Association; Fellow,
National Tax Practice Institute; Past Memiember (Chair 2010-11) of the
California Bar Taxation Advisory Committee of thal@rnia State Bar Board of Legal
Specialization (2006-2011); Southern California Baptcy Inn of Court; Long Beach
Bar Association, (Bd. Governors, 1994-95); OraGgenty Bar Assn, Taxation
Section, (Co-Chair Technology Law Section 1996)idveal & California Society of
Enrolled Agents (Orange Co. Chapter Pres. 2003)}28@4istered Parliamentarian -
National Association of Parliamentarians; BusinkEsiagement Committee of SEMA
(1997-98); CA Bar: CEB Advisory Committee (1999-QQ)0raxation Section

Executive Committee (2002-2005); Income & Other $akcommittee (Chair
2000-2002); Special Master, California State Basédation for Search Warrants under
Penal Code 81524 (2001-2002).
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